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CHAPTER  XIII— OFFICE  OF  HUMAN  DE¬ 
VELOPMENT  (REHABILITATION  PRO¬ 
GRAMS),  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  1369— VENDING  FAaUTY  PRO¬ 
GRAM  FOR  THE  BLIND  ON  FEDERAL 
AND  OTHER  PROPERTY 

AGENCY:  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  Office  of  Human 
Development,  Rehabilitation  Services 
Administration. 

ACTION:  Final  regulations. 

SUMMARY:  These  regidatlons  imple¬ 
ment  the  provisions  the  Randoliffi- 
Sheppard  Act  Amendments  of  1974 
which  were  enacted  oti  December  7, 
1974.  The  regulations  are  designed  to 
provide  a  priority  for  blind  persons  in 
the  location  and  operatlan  of  vending 
facilities  on  Federal  property  and  estab¬ 
lish  certain  State  licensing  agency  re¬ 
sponsibilities  for  the  effective  manage¬ 
ment  of  the  vending  facility  program  for 
the  blind  in  each  State. 

i 

EFFECTIVE  DATE:  March  23,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Harold  F.  Shay,  Director,  Division  of 
Manpower  Develojunent,  Rehabilita¬ 
tion  Services  Administration,  Office  of 
Human  Development,  Department  of 
Health,  Education,  and  Welfare,  Wash¬ 
ington,  D.C.  20201  (202-245-0079). 

SUPPLEMENTARY  INFORMATION:  In 
the  Federai,  Register  of  December  23, 
1975  (40  FR  59408)  a  notice  of  prc4X>sed 
rulemaking  was  published  covering 
newly  authorized  provisions  under  the 
Randolph-Sheppard  Act  Amendments  of 
1974  (Pub.  L.  93-516),  and  revising  cer¬ 
tain  regulatory  provisions  in  effect  under 
the  Randolph-Sheppard  Act  prior  to 
that  time. 

The  Randolph-Sheppard  Act  Amend¬ 
ments  of  1974  Includ^  comprehensive 
new  authorities  designed  primarily  to 
ensure  that  blind  persons  who  have  been 
licensed  by  State  licensing  agencies  are 
afforded  a  priority  in  the  operation  of 
vending  facilities  on  Federal  property. 
The  purpose  of  the  regulatlcms  Is  to  as¬ 
sure  that  the  national  program  of  vend¬ 
ing  facilities  for  the  blind  is  effectively 
Implemented  by  providing  blind  persons 
with  expanded  opportunity  for  remu¬ 
nerative  employment  through  the  oper¬ 
ation  of  increased  numbers  of  vending 
facilities  on  Federal  property.  A  related 
purpose  of  the  regulations  is  to  provide 


for  a  uniformity  of  treatment  of  blind 
vendors  by  both  the  State  licensing 
agencies  administering  the  State’s  vend¬ 
ing  facility  program  and  by  the  Federal 
property  managing  departments,  agen¬ 
cies,  and  instrumentalities  responsible 
for  the  Federal  property  on  which  the 
vending  facilities  are  to  be  operated. 

The  regulations  are  based  on  the 
requirement  In  section  Kb)  of  the  Act 
that  regulations  be  promulgated  to  pro¬ 
vide  for  the  appr(H>riate  Implementation 
of  statutory  mandates  with  special  refer¬ 
ence  to  the  priority  to  be  afforded  to  blind 
vendors  luider  this  program  in  the  opera¬ 
tion  of  vending  facilities  on  Federal  prop¬ 
erty.  The  regulations  are  also  based  on 
the  direction  in  section  2(a)  of  the  Act 
that  requirements  be  established  for  the 
uniform  application  of  the  Act  by  each 
State  licensing  agency.  The  regulation 
covering  the  affording  of  a  priority  to 
blind  vendors  in  the  operation  of  cafe¬ 
terias  on  Federal  property  Is  specifically 
based  on  the  requirement  I9  sectkm  7(e) 
of  the  Act  and  the  regulation  affecting 
training  programs  for  blind  persons  is 
based  on  the  requiremwit  In  section  8  of 
the  Act. 

Under  the  proposed  regulations.  Part 
1369  provided  for  the  designation  of  the 
State  vocational  rehabilitation  agmcy 
administering  the  State’s  v(x;ational  re¬ 
habilitation  program  for  the  blind  as  the 
State  licensing  agency  for  purposes  of 
administering  the  State’s  vending  facility 
prt^ram  for  blind  vendors.  Part  1369  also 
specified  the  role  of  the  State  licensing 
agency  in  the  location  and  operation  of 
vending  facilities  on  Federal  property 
and  provided  for  the  distribution  of  vend¬ 
ing  machine  Income  from  certain  vend¬ 
ing  machines  located  on  Federal  property 
to  blind  vendors  operating  vending  facili¬ 
ties  on  such  Federal  property,  or,  as 
appropriate,  to  the  State  licensing  agency 
in  accordance  with  an  established  dis¬ 
tribution  formula. 

In  addition.  Part  1369  provided  for 
arbltratlcm  by  an  ad  hoc  arbitration 
panel  established  by  the  Secretary  of 
Health,  Ekiucatlon,  and  Welfare  In  a  dis¬ 
pute  arising  between  a  blind  vendor  and 
a  State  licensing  agency  or  in  a  dispute 
between  a  State  licensing  agency  and  a 
property  managing  department,  agency 
or  instrumentality  of  the  United  States. 
Additional  requirements  under  the  pro¬ 
posed  regulations  related  to  defining  the 
role  and  function  of  an  elected  State 
Committee  of  Blind  Vendors. 

Part  1369,  as  proposed,  also  incorpo¬ 
rated  significant  new  comprehensive  rules 
affecting  the  establishment  of  vending 
facilities  to  be  operated  by  blind  persons 
on  any  Federal  property  under  the  con¬ 
trol  of  a  property  managing  department, 
agency,  or  instrumentality  of  the  United 
States.  These  comprehensive  rules  cov¬ 
ered  such  matters  as  the  assigning  of 
priority  to  blind  vendors  licensed  by  State 
licensing  agencies  in  the  operation  of 
vending  facilities  on  Federal  property; 
the  establishment  of  such  vending  facili¬ 
ties  on  Federal  property  except  where  the 
interests  of  the  United  States  would  be 
adversely  affected;  the  designation  of  a 
satisfactory  site  or,  where  approfuiate; 
satisfactory  sites  for  the  l(x:ation  and 


operation  of  vending  facilities  in  any 
property  to  be  acquired  or  otherwise  oc¬ 
cupied  by  the  Federal  government;  and 
the  awarding  of  a  special  priority  to  blind 
persiHis  in  the  operation  of  cafeterias  on 
Federal  property. 

The  notice  of  proposed  rulemaking  was 
organized  Into  three  subparts.  Subpart  A 
Included  definitions  of  terms  used 
throughout  the  regulations;  SutH>art  B 
focused  on  those  administrative  matters 
which  involved  the  relationship  between 
the  State  lionising  agencies  and  the  in¬ 
dividual  blind  vendors;  and  Subpart  C 
was  concerned  primarily  with  SMitlvities 
inv<dvlng  the  State  licensing  agencies  and 
the  Federal  property  managing  depart¬ 
ments,  agencies  and  instrumentalities. 

The  purpose  of  Subpart  A  is  to  bring 
together  in  <xie  place  those  terms  which 
are  applicable  throughout  other  provi¬ 
sions  of  the  regulations  and  which  fre¬ 
quently  involve  complex  concepts  requir¬ 
ing  precise  interpretation.  The  following 
terms  within  Sul^>art  A  are  imlque  to  the 
requiremoits  of  the  Randoli^-Sheppard 
Act:  ’’Blind  licensee”,  ’’Individual  loca- 
tlcHi,  lnstcdlatl(m,  facility”,  “license”, 
“net  proceeds”,  “other  pn^Jerty”,  “per¬ 
mit”,  ’’program”,  “set-aside  funds”, 
“voiding  machine”,  and  “vendor”.  Since 
these  terms  are  not  defined  elsewhere  In 
Departmental  regulations,  the  purpose  of 
each  definition  is  to  facilitate  the  effec¬ 
tive  Imi^ementatlon  of  the  Randolidi- 
SheppaM  Act  ’Ihe  basis  of  each  defini¬ 
tion  Is  the  Department’s  belief  that  the 
definition  provides  for  an  accurate  Inter¬ 
pretation  of  statutory  Intent  In  those 
relevant  areas  requiring  additional  clari¬ 
fication.  Those  definitions  which  have 
raised  particular  issues  of  policy  are  dis¬ 
cussed  In  more  detail  below  relative  to 
each  policy  Issue  in  question. 

The  purpose  of  the  regulations  in  Sub¬ 
part  B  Is  to  govern  the  conduct  of  State 
licensing  agencies  in  their  relationships 
with  individual  blind  vendors  as  well  as 
with  the  Department  of  Health.  Educa¬ 
tion.  and  Welfare.  Tlie  basis  of  the  regu¬ 
latory  iNTOvislons  in  Sul^>art  B.  therefore, 
is  the  belief  that  these  requlremrats  will 
provide  the  greatest  assurance  that  blind 
vendors  will  be  treated  by  State  licensing 
agencies  in  a  manner  that  is  both  uni¬ 
form  and  equitable. 

The  purpose  of  the  regulations  in  Sub¬ 
part  C  is  to  govern  the  conduct  of  Fed¬ 
eral  property  managing  departments, 
agmcies,  and  instrumentalities  in  the 
administration  of  the  vending  facility 
program  for  the  blind  on  Federal  prop¬ 
erty.  The  basis  of  the  regulations  in  Sub¬ 
part  C  is  the  belief  that  these  regulations 
will  not  only  protect  the  priority  to  be 
afforded  to  blind  vendors  by  all  Federal 
property  managing  departments  and 
agencies  but  will  also  assure  that  the  in¬ 
terests  of  the  United  States  will  not  be 
adversely  affected. 

’Ihe  notice  of  proposed  rulemaking 
provided  for  the  submittal  of  comments, 
suggestions,  or  objections  within  a  45- 
day  period  ending  February  6.  1976. 
Seventy  letters  were  received  in  response 
to  the  publication  of  the  notice  of  pro¬ 
posed  rulemaking  and  these  letters  in¬ 
cluded  more  than  425  comments  on  In¬ 
dividual  proposed  policies.  E^ach  indivld- 
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ual  comment  wu  carefully  (xmsldered 
and  revisloof  to  the  proposed  regolatloDs 
were  made  on  the  basis  (rf  the  sobmltted 
comments. 

The  Randolph-Sheppard  Act  Amend¬ 
ments  1974  have  a  great  slgnlflcanne 
for  a  broad  range  ot  agencies  and  organi- 
zaU(ms.  Among  the  Interested  groups  are 
the  State  nr.wmtng  agencies  which  are 
directly  responsible  lor  the  Randolph- 
Sheppard  voiding  faculty  program  tn 
«»Arh  state,  the  blind  persons  who  are 
currently  operating  vending  facilities  on 
Federal  and  other  property,  and  each 
Federal  property  managing  do>artment. 
agency,  and  Instrumentality  of  the 
United  States.  Letters  concerning  the 
prc^iosed  regulations  were  received, 
therefore,  from  officials  ctf  Federal  execu¬ 
tive  branch  departments  and  agencies. 
State  Ucmslng  agency  administrators, 
executives  of  organizations  representing 
the  blind  community  as  wdl  as  organi¬ 
zations  representing  blind  vendors  spe- 
dflodly,  IndiTldual  blind  vendors  cur¬ 
rently  operating  vending  facilities  tmder 
the  Randhthh-I^eppard  vending  facu¬ 
lty  program,  representatives  of  Federal 
empdoyee  morale,  welfare,  and  recreation 
groups,  and  associations  directly  con¬ 
cerned  with  the  food  sendee  and  vending 
machine  indxistrles. 

These  Individuals  all  made  suggestions 
concerning  the  proposed  regulations.  The 
comments  generally  indicated  a  wide 
diversity  of  ophiloD  and  reflected  certain 
sensitive  role  relationships  which  have 
developed  over  the  years  between  the 
blind  vendors,  the  State  licensing  agen¬ 
cies,  and  certain  Federal  pinpei'ty  man¬ 
aging  departments  and  agencies.  AH 
groups  appeared  to  agree,  however,  that 
the  regulations,  as  proposed,  were  In¬ 
sufficiently  detailed  In  many  areas  and 
It  was  requested  throughout  the  cor¬ 
respondence  that  additional  regulatory 
material  be  added  tn  order  to  avoid 
future  mlsxmderstandlngs  In  the  admin¬ 
istration  of  the  program. 

The  most  significant  areas  of  comment 
on  the  proposed  regulations  and  the  con¬ 
clusions  reached  after  review  of  the  In¬ 
dividual  comments  are  as  follows: 

1.  Thedeflnitionofblindvendor.com- 
raents  were  received  which  pointed  o\it 
that  the  proposed  regulations  contained 
two  terms  which  were  used  Interchange¬ 
ably  to  refer  to  a  blind  person  who  was 
operating  a  vending  faclltty  on  either 
Federal  or  other  property.  These  terms 
were  “blind  licensee”  and  “operator**  and 
both  terms  were  defined  imder  the  pro¬ 
posed  regulations  to  mean  “a  blind  per¬ 
son  licensed  to  operate  a  vending  facility 
on  Federal  or  other  prop«ty.” 

The  use  of  two  diff«*ent  terms  with  the 
same  meaning  was  not  helpful  and  the 
regulations  have  been  revised  to  elim¬ 
inate  this  unnecessary  confusion.  The 
term  “vendor”  has  now  been  substituted 
therefore  for  both  terms  used  in  the  pro¬ 
posed  regulations.  Since  the  Randc^I^- 
Sheppard  Act  Amendments  of  1974  call 
such  special  attention  to  the  establish¬ 
ment  and  effective  utilization  of  a  State 
Committee  of  Blind  Vendors,  the  use  of 
the  term  “vendor”  supports  the  concept 
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of  the  State  Committee  and  emphaslaes 
its  significance  In  worUng  with  the  State 
licensing  agency  tn  briialf  of  Mind  per¬ 
sons  operating  vending  facilities  on  Fed¬ 
eral  as  well  as  other  property. 

As  revised,  the  term  “vendor**  or  fre¬ 
quently  “blind  vendw”  now  refers  tn  the 
regulations  to  a  Mind  pers<m  who  has 
been  licensed  by  the  State  licensing 
agency  and  Is  actually  operating  a  vend¬ 
ing  facility  on  Federal  or  other  property. 
The  term  “blind  UceDBee”  has  been  re¬ 
tained  In  the  revised  regulations  to  refer 
to  a  bUnd  Individual  who  has  been  li¬ 
censed  by  the  State  licensing  agency  but 
Is  not  actually  operating  a  vending 
facility. 

2.  The  appUeabiUtw  of  the  Randoiph- 
Shevpard  Act  to  bttnd  vendors  on  prop¬ 
erty  other  than  Federal  property.  Com¬ 
ments  were  received  from  State  licensing 
agencies  requesting  that  the  regulations 
be  revised  to  ensure  that  common  pro¬ 
cedures  and  requirements  would  be  es¬ 
tablished  to  cover  both  those  Mind  ven¬ 
dors  located  on  Federal  property  and 
those  Minrt  vendors  located  on  other 
property.  It  was  noted  that  Insofar  as 
the  hearing  procedures  for  vendor  com- 
pthtinto  are  concerned,  at  least,  effective 
procedures  have  alrMdy  been  established 
in  many  Stata  and  the  imposltiaa  of 
separate  procedures  for  vendora  on  Fed¬ 
eral  property  would  be  unnecessarily 
dupU^tlve. 

In  response  It  is  noted  that  the  Ran- 
dolph-Sh^)axd  Act,  as  amended,  con¬ 
tinues  to  emphiotiM  the  operation  of 
vending  facilities  by  Mind  persous  on 
Federal  property.  In  such  matters  as  es¬ 
tablishing  a  priority  tar  the  location  of 
vending  facilities  or  arranglQg  for  the 
distribution  of  vending  machine  income, 
the  Act  does  not  extend  any  require¬ 
ments  directly  to  vending  facilities  estab- 
ll^ied  by  State  licensing  agencies  on 
property  other  than  Federal  property. 
Section  2(a)  (5)  of  the  Act  does  authorize 
the  Secretary  of  Health.  Education,  and 
Welfare  to  designate  a  State  agency  to 
Issue  licenses  to  blind  persons  “fw  the 
operating  of  vending  facilities  on  Federal 
and  other  property**,  however,  and  the 
term  “vendor”  has  been  specifically  de¬ 
fined  to  extend  to  Indlvidaals  operating 
facilities  on  either  Federal  or  other 
property. 

It  Is  recommended  of  course  that  com¬ 
mon  procedures  be  adc^ited  to  the  great¬ 
est  extent  p>06slble  by  the  State  licensing 
agencies  to  cover  all  blind  vendors  within 
State  vending  facility  programs. 

3.  The  role  and  function  of  the  State 
Committee  of  Blind  Vendors,  ihe  Ran- 
dolph-Sbeppcud  Act  Amendments  of 
1974  formally  establish  a  State  Commit¬ 
tee  of  Blind  Vendors  which  Is  to  partici¬ 
pate  fully  with  the  State  licensing  agency 
In  making  major  administrative  and 
policy  decisions  affecting  the  overall 
Randolph-Sheppard  vending  facility 
program  and  which  is  to  be  fully  repre¬ 
sentative  of  the  blind  vendors  in  the 
State.  The  State  Committee  will  also 
perform  other  fimctions  a5«iitt.<Tig  the 
State  licensing  agency  and  Individual 
blind  vendors  in  the  ongoing  operation  of 
the  vending  facility  program. 


Conunents  from  representatives  ot  the 
Wind  vendor  groups  Indleated  wide¬ 
spread  agreement  that  { 1369.14  of  the 
proposed  regulations  toadequatMy 
treated  the  role  and  functions  of  the 
State  Committee  of  Blind  Vendors.  Spe¬ 
cial  attention  was  called  to  the  fact  that 
the  pn^x»ed  regulations  not  only  failed 
to  define  the  *‘maJor  administrative  de¬ 
cisions  and  program  policy  and  develop¬ 
ment  decisions**  In  whlMi  the  State  Com¬ 
mittee  might  be  expected  to  participate 
but  also  provided  tnsufflclent  guklanoe 
as  to  how  to  estabilsh  a  Otnnmlttee  which 
might  be  considered  to  be  “fully  repre¬ 
sentative  ot  an  Mind  llcaiaees  In  the 
State  program.” 

In  response,  i  1369.14  and  certain 
other  relevant  regulations  were  revised 
to  indicate  those  areas  of  activity  In 
which  It  Is  expected  that  a  State  Com¬ 
mittee  of  Blind  Vendors  would  effec¬ 
tive  and  constructtvMy  participate 
with  the  State  licensing  agmey  in  ar- 
rlvtug  at  significant  administrative  and 
policy  decisions.  In  general,  the  role  of 
the  State  Committee  of  Blind  Vmdoni 
has  been  emphaslaed  in  those  matters 
pertaining  to  maintaining  continuing 
relationships  between  the  State  licensing 
agency  and  individual  blind  vendors. 
The  role  ot  the  State  Committee  of  Blind 
Vendors  has  been  identified  specifically 
In  those  regulations  covering  such  mat¬ 
ters  as  the  establishment  of  poUcles  af¬ 
fecting  vendor  duties,  supervislan,  and 
promotion,  the  methods  tor  determining 
set-aside  charges,  and  the  e^abUtiunent 
of  a  ceding  on  vending  machine  Inooine 
to  be  distributed  to  an  individual  Mind 
vendor. 

Guidance  has  also  been  added  tn 
i  1369.14  to  Indicate  that  the  member¬ 
ship  of  the  State  Committee  of  BUnd 
Vendors  Is  expected  to  be  representative 
of  blind  voxlors  In  the  State  insofar  as 
possible  by  reflecting  such  factors  as 
geograMiy,  vending  facility  type  and 
vending  facility  location  on  either  Fed¬ 
eral  or  non-Federal  property. 

4.  Evidentiary  hearings  and  ad  hoc 
arbitration  panels.  ConslderaMe  com¬ 
ment  was  received  from  State  Ucenslng 
agencies  and  from  representatives  of 
blind  vendors  concerning  the  provisions 
of  i  1369.13  affecting  the  c(mduct  of  full 
evidentiary  hearings  and  ad  hoc  arbi¬ 
tration  pemels. 

In  general  the  State  licensing  agencies 
suggested  that  the  regulations  be  revised 
to  clarify  that  State  licensing  ugtaacy 
fair  hearing  procedures.  In  effect  before 
the  enactment  of  the  RandMph-Shep- 
pard  Act  Amendments  of  1974,  will  con¬ 
tinue  to  be  utilized  where  there  are  blind 
vendor  grievances.  The  establishment  of 
a  new  formal  evidentiary  hearing  pro¬ 
cedure  was  cemsidered  to  be  unnecessar¬ 
ily  duplicative  In  those  States  where 
infcumal  hearing  procedures  are  already 
in  operation. 

In  response  it  is  noted  that  under  the 
Randolph-Sheppard  Act  Amendments 
of  1974,  each  Ic^d  vendor  operating  a 
v<aiding  facility  on  either  Federal  or 
non-Federal  property  Is  entitled  to  a 
fuU  evidentiary  hearing  when  he  Is  dis- 
satlsfied  with  any  State  licensing  agency 
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acti<m  arising  fnmi  the  operation  or  ad¬ 
ministration  of  the  State’s  vending  fa¬ 
cility  program.  Insofar  as  grievances  of 
blind  vendors  can  be  resolved  under  any 
Informal  hearing  procedures  available 
in  certain  States,  such  hearing  proce¬ 
dures  may  continue  to  be  followed. 
Where  an  Informal  hearing  does  not  re¬ 
solve  the  issue,  however,  a  full  eviden¬ 
tiary  hearing  is  to  be  provided  under 
S  1369.13  ot  the  regulations. 

It  is  rec<xnmended  that  current  State 
agency  hearings  procedures  be  revised 
to  the  extent  necessary  to  ensure  that 
they  adequately  support  the  conduct  of 
a  full  evidentiary  hearing  and  Include 
provision  for  such  procedures  as  repre- 
sentatkm  ctf  the  vendor  by  counsel  or 
other  representative;  sch^uling  at  a 
reasonable  time  after  the  request  and  at 
a  time  and  place  reasonably  convenient 
to  the  vend(H:;  (V)p(»imdty  for  both  ven¬ 
dor  presentation  of  his  case  and  cross- 
examlnatkxi;  conduct  of  the  hearing  be¬ 
fore  a  responsible  official  or  panel  acting 
for  the  State  licensing  agmcy;  and  arriv¬ 
ing  at  a  written  decision  which  is  based 
on  information  adduced  at  the  hearing 
and  which  constitutes  the  official  action 
of  ttie  State  licensing  agency. 

Other  comments  on  this  matter  re¬ 
quested  that  the  procedures  for  the  con¬ 
duct  of  the  ad  hoc  arbitration  pan^ 
be  piffillshed  as  regulations  and  that 
timetables  for  the  completion  of  each 
step  of  the  procedures  be  clearly  speci¬ 
fied.  sun  o^er  comments  fnxn  repre¬ 
sentatives  of  the  blind  vendors  requested 
that  the  Secretary  ot  Health,  Education, 
and  W^are  pay  all  expenses  eviden¬ 
tiary  hearings  as  well  as  the  costs  of 
the  arbitration  procedures. 

In  respcmse,  it  is  noted  that  it  is 
planned  to  publish  the  Secretary’s  pro¬ 
cedures  for  the  conduct  of  arbitration 
panels  in  the  Federal  REcrsTER.  Hie 
Federal  Register  piffillcatlon  need  not 
be  published  as  regidatory  requirem^ts 
but  it  will  describe  each  procedure  in 
detail  and  will  define  those  vendor  com¬ 
plaints  which  meet  the  Secretary’s  re¬ 
quirements  for  consideration  by  an  ad 
hoc  arbitration  panel. 

There  is  every  expectation  that  each 
party  to  an  arbitration  ixnceeding  will 
wish  to  complete  all  necessary  steps  as 
quickly  as  possible.  Since  the  amoimt  of 
time  necessary  for  the  completion  of  each 
case  can  be  expected  to  vary  as  greatly 
as  the  cases  themselves,  it  seems  imwise 
to  establish  rigid  timetable  requirements 
in  Federal  regulations.  To  the  extent 
that  realistic  timetables  can  be  deter¬ 
mined,  however,  the  Federal  Register 
publication  covering  such  hearings  will 
provide  guidance. 

In  the  matter  of  the  Secretary  of 
Health.  Education,  and  Welfare  paying 
costs  of  full  evidentiary  hearings,  it  is 
noted  that  neither  the  Randolph-Shep- 
pard  Act  nor  the  Rrfiabilitation  Act  of 
1973  provide  any  basis  for  the  Secretary 
absorbing  the  costs  of  such  hearings. 
Section  6(d)  of  the  Randolph-Sheppard 
Act,  as  amended,  requires  the  Secretary 
to  pay  “all  reasonable  costs  of  arbitra¬ 
tion”  and  §  1369.13  provides  for  such 
payment  to  be  assumed.  The  Federal 


Register  publication  outlining  the  Sec¬ 
retary’s  procedures  for  the  conduct  of 
arbitration  panels  shall  also  include  a 
schedule  of  fees  and  expenses  to  be  paid 
by  the  Secretary. 

5.  The  formalization  of  the  relation- 
ship  between  the  State  Ucensino  agency 
and  the  Federal  property  managing 
agency  through  the  use  of  permits.  Ob¬ 
jection  was  raised  by  some  State  licens¬ 
ing  agencies  and  by  some  representa¬ 
tives  of  blind  vendors  to  the  proposed 
continued  use  of  a  “permit,”  which  would 
constitute  an  agreement  between  the 
State  licensing  agency  and  the  Federal 
property  managing  department  or 
agency  as  to  the  location  of  a  vending 
facility  and  the  types  of  articles  or  serv¬ 
ices  which  might  be  sold.  CorrespMidence 
indicated  that  the  concept  of  a  “permit” 
was  unacceptable,  especially  Insofar  as 
its  use  Implied  that  a  Federal  property 
managing  department  or  agency  was 
being  authorized  to  determine  to  any 
extent,  the  types  of  articles  and  services 
to  be  sold  by  a  blind  vendor  on  Federal 
property.  Such  control  was  considered  to 
be  inappropriate  since  it  was  believed 
that  the  Act  vested  only  in  the  State 
licensing  agency  or  in  the  blind  vendors 
themselves  the  determination  of  what 
articles  or  services  might  be  sold  by  a 
blind  vendor  in  a  vending  facility  on 
Federal  property. 

In  response,  it  is  noted  that  section 
2(c)  of  the  Randolph-Sheppard  Act,  as 
amended,  authorizes  the  State  licensing 
agency,  “to  select  a  location  for  such 
(vending)  facility  and  the  t3rpe  of  facu¬ 
lty  to  be  provided.”  In  addition,  how¬ 
ever,  sectlcm  2(c)  further  indicates  that 
such  authorization  is  “subject  to  the  ap¬ 
proval  of  the  head  of  the  department  or 
agency  in  control  of  the  maintenance, 
operation,  and  protection  of  the  Federal 
property  on  which  the  facility  is  to  be 
located.” 

The  requirement  that  a  State  licens¬ 
ing  agency  apply  to  a  Federal  property 
managing  department  or  agency  for 
permission  to  locate  and  operate  a  facu¬ 
lty  of  a  certain  type  on  the  property 
under  that  department’s  or  agency’s  con¬ 
trol  is  consistent  with  the  Randolph- 
Sheppard  Act.  therefore,  and  reflects  the 
co(H>erative  administrative  relationship 
necessary  for  the  effective  functioning  of 
the  vending  facUity  program  on  Federal 
property.  It  is  clear  that  a  formal  agree¬ 
ment  between  the  State  licensing  agency 
and  the  Federal  property  managing 
agency  is  essential  to  define  the  basic 
understandings  of  each  agency  in  the  ad¬ 
ministration  of  the  vending  facUity 
program.  Since  the  permit  has  been  used 
to  formalize  this  relationship  for  so  very 
many  years  and  has  generaUy  proven  to 
be  an  effective  mechanism,  it  continues 
to  be  considered  appropriate  for  this 
purpose  under  the  amended  Act  and 
imder  §§  1369.16.  1369.34,  and  1369.35  of 
the  revised  regulaticms. 

On  the  other  hand,  it  must  be  clarified 
that  the  Federal  property  managing  de¬ 
partment  or  agency  does  not  approve 
each  individual  article  or  service  to  be 
sold  by  a  blind  person  in  a  vending  facU¬ 
ity  on  Federal  property.  The  permit  only 


Indicates  the  “types  of  articles  and  serv¬ 
ices”  to  be  sold.  By  approving  the  type 
of  vending  facility,  as  required  under 
section  2  (c)  of  the  Act,  the  Federal  prop¬ 
erty  managing  department  or  agency 
is  recognized  to  be  approving  the  sale  of 
a  broad  range  of  articles  and  services 
since  vending  facilities  of  a  like  nature 
generally  seU  articles  and  services  of  a 
similar  type.  Ihe  blind  vendor  and  the 
State  Ucensing  agency  alone  determine 
the  specific  articles  or  services  to  be  sold 
at  any  vending  facility  operated  under 
the  Randolph-Sheppard  program. 

6.  The  distribution  and  use  of  income 
from  vending  machines  on  Federal  prop¬ 
erty.  Ccmsiderable  ctHiunent  was  received 
concerning  S§  1369.8  and  1369.32  cover¬ 
ing  the  distribution  to  blind  vendors  of 
vending  machine  inc(Hne  derived  from 
vending  machines  operated  on  Federal 
property  by  individuals  and  organiza- 
ti(»is  outside  of  the  Randolph-Sheppard 
vending  faculty  program  for  the  blind. 
Under  the  Act,  as  amended,  vending 
machine  income  fr(Mn  such  machines  is 
required  to  be  distributed  according  to  a 
formiUa  which  distinguishes  those  situ¬ 
ations  in  which  the  vending  machine  is 
in  direct  competition  with  a  vending 
facility  operated  by  a  blind  vendor  from 
those  situations  in  which  the  competi¬ 
tion  between  the  vending  machine  and 
the  blind  operated  vending  facUity  is  not 
direct.  Furthermore,  in  the  case  of  those 
situations  in  whlch^the  competition  Is  not 
direct,  the  formiUa  for  the  distribution 
of  vending  machine  income  also  distin¬ 
guishes  those  situations  in  which  the^ 
Federal  property  is  open  during  normal 
working  hours  frwn  those  situations  in 
which  the  Federal  property  Is  open  dur¬ 
ing  hours  other  than  those  which  might 
generaUy  be  considered  to  be  normal. 

Under  section  7(a)  of  the  Randolph- 
Sheppard  Act,  as  amended,  toe  Com¬ 
missioner  of  toe  RehabUitation  Services 
Administration  has  authority  Impose  a 
ceiling  cm  toe  additional  Income  which 
any  individual  blind  vendor  may  receive 
from  these  vending  machines  operating 
in  competition  with  vending  facilities  for 
the  blind.  In  addition,  sectlmi  7(d)  of  toe 
amended  Act  specifies  that  toe  vending 
machine  Inctme  distribution  provisions 
do  not  apply  in  toe  case  of  vending 
machines  not  in  direct  competition  with 
a  vending  facUity  operated  by  a  blind 
vendor  when  toe  total  income  from 
which  at  any  “individual  location,  instal¬ 
lation,  or  faculty”  does  not  exceed  $3,000 
annuaUy. 

Comments  from  all  groups  affected  by 
toe  Randolph-Sheppard  Act  Amend¬ 
ments  of  1974  focused  on  these  pro¬ 
visions  and  the  comments  covered  all 
aspects  of  toe  vending  machine  income 
distribution  provisions. 

In  general,  the  representatives  of 
blind  vendors  rejected  toe  need  for  any 
ceUing  to  be  Imposed  by  toe  Commis¬ 
sioner  on  vending  machine  income  dis¬ 
tributed  to  blind  vendors  under  §  1369.8 
of  toe  proposed  regulations.  From  the 
perspective  of  this  group,  toe  vending 
machine  income  distribution  provision 
was  seen  as  an  additional  expression  of 
Congressional  intent  that  a  priority  be 
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given  to  blind  persons  In  the  (H;)ersUon 
of  vending  faculties  on  Federal  property. 
Some  representatives  of  the  blind  ven¬ 
dors  further  expressed  support  for  the 
broadest  possible  Interpretation  of  the 
concept  of  “Individual  location.  tnstaUa- 
tlon.  or  faculty”  Indicating  a  beUef  that 
the  term  was  Intended  to  cover  such 
entitles  as  the  Natlcxial  Institutes  of 
Health  (w  a  large  military  base  cover¬ 
ing  hundreds  of  acres. 

The  comments  of  the  State  licensing 
agencies  generally  shared  blind  vendor 
concern  about  certain  addltkmal  ele¬ 
ments  of  the  proposed  regulations.  The 
absence  of  a  timetable  tor  the  coUection 
and  distribution  ot  the  vending  machine 
Income  to  the  individual  vendors,  for 
example,  was  frequently  noted  by  both 
groups  as  was  the  fact  that  under  the 
proposed  regulations  the  representatives 
of  the  Federal  property  managing  de¬ 
partment  or  agency  were  not  only  as¬ 
signed  responsibility  for  Uie  coUectlon 
of  and  accounting  for  vending  machine 
income  but  were  also  required  to  dis¬ 
tribute  such  Income  to  the  State  licens¬ 
ing  agency  for  distribution  to  blind 
vendors  in  accordance  with  the  estab¬ 
lished  distribution  formula.  Both  blind 
vendM*  and  State  agency  representatives 
indicated  a  belief  that  the  Rand(Uph- 
Sheppard  Act  did  not  provide  for  such  an 
active  role  to  be  played  by  the  Federal 
property  managing  departments  or 
agmcles  In  the  vending  machine  Income 
dlstrlbuticm  m’ocess. 

Of  even  greater  concern  to  some  blind 
vendor  and  State  agency  representatives 
was  the  fact  that  the  Federal  prtHJerty 
managing  department  or  agency,  rather 
than  the  State  licensing  agency,  was  as¬ 
signed  responsibility  under  $1369.32  fw 
determining  whether  a  vending  machine 
is  in  direct  competition  with  a  vending 
faculty  operated  by  a  blind  vendor.  This 
concern  was  at  great  importance  in  view 
of  the  fact  that  certain  concepts  coa- 
troUlng  the  percentage  of  funds  to  be 
distributed,  such  as  "direct  competition’* 
and  “normal  working  hours,"  were  not 
considered  to  have  been  adequately  de¬ 
fined  In  the  proposed  regulations. 

Finally,  Eltate  licensing  agencies  and 
blind  vend(M3  frequently  noted  In  their 
comments  the  absrace  of  any  assurance 
that  Federal  property  managing  depcui;- 
ments  and  agencies  would  not  be  pro¬ 
hibited  from  establishing  vending  ma¬ 
chine  prices  at  artificially  low  levels  in 
order  both  to  ensure  that  benefits  from 
the  operation  of  vending  machines  might 
continue  to  accrue  to  Federal  emiUojree 
welfare,  morale,  and  recreation  groups 
and  might  simultaneously  provide  for  re¬ 
ducing  the  vrading  machine  Income 
avaUable  for  distrlbuti<m  to  blind  ven¬ 
dors  operating  vending  facilities  on  Fed¬ 
eral  property. 

Comments  ccmcmilng  the  proposed 
regulations  concerning  vending  machine 
Income  distribution  from  the  Federal 
pn^i^ty  managing  departments  and 
agmcle^  however,  indicated  some  differ¬ 
ent  concerns  from  those  ot  the  bffnd 
vendors  and  the  State  licensing  agencies. 
Some  Federal  property  managing  agen¬ 


cies,  for  example.  Indicated  an  unwUl- 
Ingness  to  coUect  the  vending  machine 
Income  for  dlstrftutlon  to  the  State  li¬ 
censing  agencies.  The  inxHMMed  regula¬ 
tions  were  considered  especially  tauMle- 
quate  by  the  Department  of  Defense  In 
that  the  income  from  vending  machines 
operated  by  officer  or  enlisted  messes,  or 
civilian  morale,  welfare,  and  recreatkmal 
groups  located  In  military  InstaUatlcms 
was  not  afforded  an  exclusion  from  the 
vending  machine  income  distrlbutl<m 
provislCHis. 

In  response  to  this  imusually  broad 
range  of  comments,  all  requirements  of 
Si  1369.8  and  1369.32  pertaining  to  the 
distribution  of  vending  machine  income 
were  carefiUly  reviewed. 

Insofar  as  the  imposition  of  a  ceiling 
on  vending  machine  income  accruing 
to  an  individual  blind  vendor  is  con¬ 
cerned,  It  Is  noted  that  the  authority  in 
section  7  of  the  Act  providing  for  the 
distribution  of  income  from  competing 
vending  machines  Is  intended  to  assure 
that  blind  vendors  be  given  a  preferen¬ 
tial  position  In  the  competitive  vending 
of  articles  and  services  on  Federal  prop¬ 
erty.  The  vending  machine  income  dis¬ 
tribution  requirement  is  not  Intended 
to  serve  primarily  as  a  means  for  in¬ 
creasing  the  income  of  Individual  blind 
vendors.  In  fact,  the  authority  of  the 
Commissioner  to  impose  a  celling  on  the 
additional  vending  machine  Income  was 
designed  by  the  Congress  in  part  to 
ensure  that  no  individual  blind  vendor 
receive  an  excessively  large  Income  from 
the  combined  receipts  of  his  own  vending 
facility  operation  and  those  of  compet¬ 
ing  vending  mEu;hlne  operations.  The 
imposition  of  a  celling  on  vending  ma¬ 
chine  income  furthermore  provides  a 
means  for  ensming  that  the  State  li¬ 
censing  agencies  will  be  in  a  position  to 
have  available  the  funds  necessary  for 
the  implementation  of  retirement  or  pen¬ 
sion  plans,  health  Insurance  contribu¬ 
tions,  and  paid  sick  leave  and  vacation 
time  for  blind  vendors  in  the  State  pro¬ 
gram  with  the  understanding  that  the 
establishment  of  such  plans  would  be  of 
benefit  to  blind  vendm?  in  locations 
throughout  the  entire  State. 

Section  1369.8  of  the  regiilations  con¬ 
tinues,  therefore,  to  provide  for  a  c^- 
ing  on  the  vending  machine  Income 
which  can  accrue  to  any  individual 
blind  vendor.  The  c^ing  is  fiexlble  in 
that  it  establishes  a  maximum  level  of 
either  the  average  net  income  of  aU 
blind  vendors  on  Fedmd  and  other 
property  within  the  State,  or  the  average 
net  Income  level  of  all  vendors  in  the 
United  States,  whichever  is  lown-.  In  ad¬ 
dition  it  is  noted  that  under  section  7(a) 
of  the  Act  no  individual  blind  vendor 
may  receive  less  vending  machine  Income 
than  he  received  during  the  year  prior 
to  January  1,  1974. 

(Under  section  210  of  the  Randolph- 
Sheppard  Act  Amendments  of  1974,  the 
Secretary  is  conducting  studies  affect¬ 
ing  the  distrlbuti(m  of  vending  machine 
Income  and  the  establishment  of  stand¬ 
ards  covering  the  maxlmiun  and  mini¬ 
mum  amount  of  fimds  to  be  set  aside 
by  State  licensing  agencies  from  the  net 


proceeds  of  vending  facility  operations. 
It  should  be  noted  that  upon  comple¬ 
tion  of  these  studies,  consideration  will 
be  given  to  Impoelng  a  celling  on  the 
amount  of  funds  which  may  be  set  aside 
by  a  State  licensing  agency  for  those 
purposes  specified  under  the  Act.) 

In  determining  the  appropriate  role 
of  the  Federal  property  managing  de¬ 
partments  and  agencies  In  the  area  of 
vending  machine  income  distributkm.  it 
Is  noted  that  sectkm  7(b)  (2)  of  the  Act 
assigns  responsibility  for  the  “collection 
of,  and  accounting  for,  such  vending 
machine  incmne"  to  the  head  of  each 
Federal  property  managing  department, 
agency  and  Instrumentality.  Section 
1369.32  of  the  proposed  regitlatlons  re- 
fiected  this  responsibility  and  added  a 
responsibility  covering  the  distribution 
of  the  collected  income  to  the  State 
licensing  agencies  for  disbursement  to 
individual  blind  vendors  according  to  the 
established  distribution  fohnula. 

Since  the  Federal  property  managing 
departments  and  agencies,  are  required 
under  the  Act  to  collect  the  vending  ma¬ 
chine  income  from  vending  machines, 
the  channeling  of  such  Income  through 
the  Federal  agencies  to  the  State  licens¬ 
ing  agencies  appears  to  be  the  most  ef¬ 
fective  means  for  ensuring  that  vending 
machine  Income  funds  are  both  properly 
collected  and  accoimted  for.  To  provide 
for  the  direct  distribution  ot  vending 
machine  income  from  the  Federal  prop¬ 
erty  managing  departments  and  agen¬ 
cies  to  the  Individual  blind  vendors  would 
not  enable  the  establishment  ot  ade¬ 
quate  accounting  and  reporting  controls, 
since  so  large  a  number  ot  Individual 
disbursements  would  be  necessary  and 
would  seriously  reduce  the  capability  of 
each  Federal  pn^rty  managtog  agency 
to  provide  the  reports  required  under 
9  1369.38.  Although  some  Federal  prop¬ 
erty  managing  departments  and  agencies 
would  prefer  not  to  channri  funds 
through  the  State  licensing  agency, 
9  1369.32  has  not  been  revised  in  this 
regard  since  the  proposed  procedure 
seems  to  provide  the  greatest  overall 
efficiency. 

Section  1369.32  of  the  proposed  regu¬ 
lations  did  not,  however,  provide  for  a 
time  schedule  to  ensure  that  the  vend¬ 
ing  machine  income  is  collected  and  dis¬ 
tributed  on  a  regular  basis.  Since  the 
establishment  of  a  consistent  time  sched¬ 
ule  appears  to  be  to  the  advantage  of 
an  parties,  this  regulaticm  has  be«i  re¬ 
vised  to  require  that  vending  machine 
income  be  c(^ected  and  distributed  by 
the  Federal  property  managing  depart¬ 
ments  and  agencies  to  the  State  licensing 
agencies  on  at  least  a  quarterly  basis. 
Section  1369.8  has  similarly  been  revised 
to  provide  that  vending  machine  income 
funds  win  be  distributed  by  State  licens¬ 
ing  agencies  to  the  individual  blind  ven¬ 
dors  no  less  frequently  than  on  a  quar¬ 
terly  basis. 

The  vending  machine  income  dlstribu- 
tkm  formula  in  section  7  ot  the  Act  de¬ 
pends  extensively  on  vdiether  a  vending 
machine  (verated  by  an  individual  or 
an  organization  outside  of  Uie  Randolph- 
Sheppard  vending  facility  program  is  in 
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direct  competition  with  a  vending  fa¬ 
cility  operated  by  a  blind  vendor.  Under 
§  1369.32  of  the  proposed  regulations  the 
determination  that  a  situation  of  direct 
competition  existed  was  considered  to  be 
the  responsibility  of  the  Federal  prop¬ 
erty  managing  department  or  agency,  al¬ 
though  such  determination  was  to  be 
made  in  consultation  with  the  State  li¬ 
censing  agency.  In  light  of  other  respon¬ 
sibilities  assigned  to  State  licensing 
agencies  elsewhere  imder  the  Act,  how¬ 
ever,  it  appears  that  the  role  of  the  State 
agency  had  not  been  properly  recognized 
in  this  regard  xmder  the  proposed  regu¬ 
lation.  Since  the  State  licensing  agency 
participates  so  very  actively  in  the  de¬ 
termination  of  a  suitable  location  for 
the  establishment  of  each  vending  fa¬ 
cility,  It  is  fiiUy  appropriate  that  the 
State  licensing  agency  participate  more 
extensively  with  the  Federal  property 
managing  department  or  agency  in  de¬ 
termining  whether  a  situation  of  “direct 
competition”  exists.  Section  1369.32  has 
been  revised  therefore  to  indicate  that 
the  determinaticm  of  “direct  competi¬ 
tion”  is  the  responsibility  of  the  Federal 
property  managing  department  or 
agency  but  such  determination  is  subject 
to  the  concurrence  of  the  State  licensing 
agency. 

It  is  expected,  of  course,  that  there 
will  be  very  few  times  when  there  might 
be  a  disagreement  between  the  Federal 
property  managing  department  or  agen¬ 
cy  and  the  State  licensing  agency  in  the 
determination  of  whether  a  situation  of 
direct  competition  exists.  Such  disagree¬ 
ments.  if  they  should  arise  however,  can 
be  resolved  informally  through  negotia¬ 
tions  between  the  Federal  department  or 
agency  and  the  State  licensing  agency. 

If  formal  negotiation  does  not  resolve 
the  disagreement,  the  matter  would  be 
appropriate  for  submittal  to  an  ad  hoc 
arbitration  panel  established  imder 
§  1369.37. 

An  important  concept  in  the  imple¬ 
mentation  of  the  v^ding  machine  In- 
c<xne  distribution  formula  and  the  de¬ 
termination  of  the  type  of  competition 
which  exists  in  any  location  is  the  extent 
to  which  the  business  conducted  on  the 
Federal  property  is  conducted  during 
normal  woi^ing  hours.  Misunderstand¬ 
ings  relative  to  this  provision,  as  reflected 
In  some  comments  on  the  proposed  reg¬ 
ulations,  Indicated  a  belief  that  the 
hours  during  which  the  vending  facility 
was  open  for  business  was  directly  re¬ 
lated  to  the  concept  of  normal  working 
hours  and  that  the  vending  facility  hours 
of  operation  thereby  determined  the  per¬ 
centage  of  the  vending  machine  income 
to  be  distributed  to  blind  vendors.  In 
response  It  is  noted  that  the  reliance  on 
the  concept  of  “normal  working  hours” 
for  determining  vending  machine  income 
distribution  applies  solely  to  the  hours 
during  which  the  Federal  building  is 
open  for  business.  A  definition  for  “nor¬ 
mal  working  hours”  has  been  added  in 
§  1369. Km)  of  the  regulations  to  avoid 
future  confusion  and  to  Indicate  that 
normal  working  hours  ccmstltute  the  ap¬ 
proximate  hours  between  8:00  a.m.  and 
6:00  pjn.,  Monday  through  Friday. 


Comments  concerning  the  exclusion 
from  the  income  distribution  require¬ 
ments  in  §  1369.32  of  income  from  vend¬ 
ing  machines  which  generate  an  income 
of  less  than  $3,000  indicated  some  addi¬ 
tional  misunderstandings.  It  was  clear 
from  some  comments  that  the  exclusion 
was  being  inaccurately  interpreted  to 
refer  to  the  first  $3,000  of  income  from 
any  vending  machine  not  operated  by  a 
blind  vendor.  In  fact,  this  exclusion  re¬ 
fers  only  to  those  situations  in  which  the 
total  income  generated  by  vending  ma¬ 
chines  not  in  direct  competition  with  a 
vending  facility  operated  by  a  blind  ven¬ 
dor  at  any  “individual  location,  instal¬ 
lation  or  facility”  does  not  exceed  $3,000 
annually.  Vending  machines  generating 
an  income  of  more  than  $3,000  annually 
at  any  individual  location  or  installation 
are  not  covered  by  this  provision. 

Still  another  area  of  confusion  ex¬ 
tended  to  the  meaning  of  the  term  “in¬ 
dividual  location,  installation,  or  facil¬ 
ity.”  As  defined  in  the  proposed  regula¬ 
tions,  the  term  referred  to  a  “building 
configuration”  and  covered  both  single 
structural  units  and,  where  appropriate, 
a  configuration  of  functionally  related 
structural  units  which  form  a  self-con¬ 
tained  group  of  buildings. 

The  definition  has  been  revised  to 
provide  clarification  concerning  those 
situations  in  which  a  group  of  buildings 
is  considered  to  be  self-contained  for 
purposes  of  constituting  an  individual 
location,  installation  or  facility.  As 
revised,  the  definition  provides  that 
individual  buildings  within  such  a  group 
must  be  located  in  close  proximity  within 
a  reasonable  walking  distance  from  each 
other.  In  addition,  it  is  expected  that 
during  normal  working  days  a  majority 
of  the  Federal  employees  who  are  housed 
in  any  of  the  individual  buildings  within 
the  group  will  be  required  to  go  from  the 
building  in  which  they  are  usually 
located  to  another  building  within  the 
group  in  order  to  conduct  necessary 
Federal  Government  business.  No  at¬ 
tempt  has  been  made  to  specify  the  exact 
distance  between  the  buildings  or  the 
exact  proportion  of  the  total  munber  of 
employees  who  might  be  engaged  in  such 
movement  in  order  to  meet  these  re¬ 
quirements.  It  is  assumed  that  if  a 
majority  of  the  employees  is  normally 
required  to  go  from  one  building  to 
another,  the  close  functional  interde¬ 
pendence  of  the  buildings  has  been 
indicated:  Provided,  That  these  condi¬ 
tions  have  been  met,  a  group  of  buildings 
is  considered  to  be  an  individual  location, 
installation  or  facility.  If  vending 
machines  in  all  such  buildings  generate 
total  Income  of  less  than  $3,000  each 
year,  such  income  is  not  subject  to  the- 
vending  machine  income  distribution 
provisions.  It  is  understood  that  such 
locations  would  not  be  able  to  sustain  a 
vending  facility  operated  by  a  blind 
vendor  and  no  blind  vendor  would  there¬ 
fore  be  endangered  by  ecxnpetitlon  from 
vending  machines  in  such  locations. 

Still  another  necessary  clarification 
related  to  the  definition  of  “vending 
machine”  itself.  It  was  noted  that  section 
2(a)  (5)  of  the  Randolph-Sheppard  Act, 


as  amended,  lists  certain  articles  and 
services  appropriate  for  sale  in  vending 
facilities  operated  under  the  Randolph- 
Sheppard  vending  facility  program.  It 
was  pointed  out  in  some  comments  that 
such  machines  as  pay  telephones,  copy 
machines,  and  pinball  and  other  game 
machines  are  frequently  foimd  on  Fed¬ 
eral  property  but  do  not  appear  to  be 
appropriate  for  coverage  under  the 
vending  machine  income  distribution 
formula  because  they  do  not  vend 
articles  or  services  of  the  type  described, 
in  section  2(a)  (5)  of  the  Act.  It  is  ap¬ 
parent  that  except  for  lottery  tickets — 
which  were  specifically  identified  by  the 
Congress  in  the  Randolph-Sheppard  Act 
Amendments  of  1974  since  they  represent 
such  a  significant  departure  from  the 
types  of  articles  and  services  previously 
sold — the  statutory  list  of  articles  and 
services  includes  items  which  have  been 
sold  by  blind  vendors  for  many  years 
under  the  Randolph-Sheppard  vending 
facility  program.  It  seems  likely  that  if 
the  Congress  had  intended  to  change  the 
scope  of  the  concept  of  “articles  and 
services”  so  significantly  as  to  include 
such  services  as  pinball  machines,  tele¬ 
phones,  perfume  spray  machines,  and 
jukeboxes,  it  would  have  amended  the 
Act  directly  as  in  the  case  of  lottery 
tickets.  In  response  to  these  comments, 
the  definition  of  “vending  machine”  has 
been  revised  therefore  in  order  to  clarify 
the  exclusion  of  those  machines  not 
traditionally  found  in  blind-operated 
vending  facilities  from  consideration  as 
vending  machines  for  purposes  of  in¬ 
come  distribution. 

It  is  also  noted  that  there  are  certain 
machines  in  United  States  Postal  Service 
facilities  which  vpnd  postal  products  and 
services  directly  and  are  uniquely  sup¬ 
portive  of  the  United  States  Postal  Serv¬ 
ice  mission.  The  proceeds  from  the  sale 
of  such  postal  products  and  services  are 
exempt  therefore  from  the  vending  ma¬ 
chine  Income  distribution  requirements 
under  the  Randolph-Sheppard  Act.  It  is 
recognized  that  copy  machines  located 
in  United  States  Postal  Service  installa¬ 
tions  are  not  utilized  solely  for  postal 
purposes.  Since  the  Subcommittee  on 
Postal  Service  of  the  House  of  Repre¬ 
sentatives  Post  Oflace  and  Civil  Service 
Committee  has  requested  that  such  ma¬ 
chines  be  placed  in  United  States  Postal 
Service  installations  and  since  the  in- 
c<Hne  from  such  machines  accrues  to  the 
Postal  Service,  however,  it  is  apparent 
that  c<H>y  machines  are  considered  to  be 
a  postal  service.  The  income  from  such 
machines  on  United  States  Postal  Sen’- 
ice  property  is  therefore  also  exempt 
from  the  vending  machine  income  dis¬ 
tribution  requirements.  The  income  from 
copy  machines  on  other  Federal  prop¬ 
erty  is  to  be  made  available  for  distri¬ 
bution  to  blind  vendors  In  those  cases 
where  such  machines  have  been  avail¬ 
able  within  vending  facilities  operated 
by  blind  vendors  in  the  past. 

Recreatiimal  or  amusement  machines 
fall  outside  the  purview  of  the  Ran- 
dolph-Sheppard  Act  for  purposes  of 
vending  machine  income  distrlbuUcm 
since  such  machines  have  tradlti(»ially 
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not  been  located  in  vending  facilitiea 
operated  by  blind  vendors.  Pay  tele¬ 
phones  located  outside  of  vending  facili¬ 
ties  operated  by  the  blind  are  simllariy 
not  covered  under  the  Randolirfi-Shep- 
pard  Act. 

An  exemption  from  the  vending  ma¬ 
chine  income  distribution  requirements 
has  also  been  requested  in  the  case  of 
vending  machines  located  in  officer  or 
enlisted  men’s  messes  in  Department 
of  Defense  Installations.  This  request  has 
been  made  on  the  basis  that  specific  pro¬ 
visions  in  Title  10  of  the  United  States 
Code  vest  the  military  service  Secretaries 
with  responsibilities  for,  and  requisite 
authority  necessary  to  conduct,  the  vari¬ 
ous  affairs  of  the  military  services,  in¬ 
cluding  functions  necessary  or  appnH>ri- 
ate  for  the  “welfare”  of  the  service  or 
personnel  involved,  and  vending  machine 
income  has  been  one  of  the  major 
sources  utilized  over  the  years  to  gen¬ 
erate  tile  nonappropriated  funds  neces¬ 
sary  for  the  welfare  of  service  personnel. 
Although  there  is  this  indirect  linkage 
of  officer  and  enlisted  messes  to  Title  10 
of  the  United  States  Code,  the  Randolph - 
Sheppard  Act  Amendments  of  1974  do 
not  provide  any  basis  for  tiie  military 
service  messes  to  be  exempt  from  the 
income  sharing  provisions.  The  Ran- 
d(dlffi-Sheppard  Act  clearly  and  specifi¬ 
cally  limits  exemptions  from  the  income 
sharing  requirements  to  systems  au- 
thMlzed  under  Title  10  of  the  United 
States  Code  or  operated  by  the  Veterans 
Canteen  Service. 

While  the  Act  does  not  permit  exclu¬ 
sion  of  military  service  messes  from  the 
vending  machine  income  sharing  pro¬ 
visions,  the  legislative  history  on  this 
matter  am>ears  to  indicate  ^at  some 
members  of  Congress  believed  these 
messes  to  be  covered  by  the  exemption 
granted  to  those  systems  authorized 
under  Title  10  of  the  United  States  Code. 
This  matter  has  been  thoroughly  re¬ 
viewed  with  Department  of  Defense 
personnel  and  it  Is  recognized  that  res- 
(^ution  of  this  issue  will  require  enact¬ 
ment  of  statut<H7  clarification.  The 
regulations  have  not  been  revised  there¬ 
fore  in  this  regard. 

Still  another  area  of  ccmiment  stems 
frmn  the  fact  that  the  Randolph-Shep- 
pard  Act  Amendments  were  enacted  on 
December  7, 1974  and  section  7  of  the  Act 
specified  that  the  vending  machine  in¬ 
come  distribution  requirements  of  the 
Act  would  bec<xne  effective  “after  Janu¬ 
ary  1.  1975.”  Section  1369.32  of  the  pro¬ 
posed  regulations  required  that  such  pro¬ 
visions  become  effective  cm  January  2, 
1975  even  though  it  was  recognized  that 
the  proposed  regulations  were  not  pub¬ 
lished  until  December  23, 1975,  l(xig  after 
the  imposition  of  the  January  2, 1975  re¬ 
quirement.  In  view  of  this  delay,  corn- 
men  ..s  from  some  Federal  property 
managing  departments  and  agencies  re¬ 
quested  that  the  effective  date  of  the 
vending  machine  income  requirements 
be  postponed  imtll  the  date  mi  which  the 
final  regulations  implementing  the  Ran- 
dolph-SheiH>ard  Act  Amendments  of 
1974  are  published  and  become  effective. 

Although  these  comments  were  con¬ 
sidered  to  be  Justified  to  a  certain  extent. 


S  1369.32  has  not  been  revised  insofar  as 
the  effective  date  of  the  vending  machine 
income  distrlbutlcm  requirement  is  con¬ 
cerned.  Since  the  proposed  regulations 
were  developed  mi  the  basis  of  frequent 
consultation  with  representatives  of  the 
major  Federal  property  managing  de¬ 
partments  and  agencies — the  General 
Services  Administration,  the  Depart¬ 
ment  of  Defense,  and  the  United  States 
Postal  Service — it  is  believed  that  suffi¬ 
cient  recognition  of  this  requirement  has 
been  provided  during  the  time  since  the 
date  of  enactment  of  the  Randolph- 
Sheppard  Act  Amendments  of  1974  to 
Initiate  the  withholding  of  vending  ma¬ 
chine  Income  for  distribution  to  State  li¬ 
censing  agencies  imder  the  required 
pending  machine  income  distribution 
formula.  It  is  known  that  vending  ma¬ 
chine  income  funds  have  been  held  in 
escrow  for  this  piu*pose  by  a  number  of 
Federal  property  managing  departments 
and  agencies  since  January  2,  1975  and 
it  is  expected  that  such  funds  will  be  dis¬ 
tributed  to  the  State  licensing  agencies 
.  when  these  regulations  become  effective. 

On  the  other  hand,  it  is  recognized 
that  the  time  period  between  the  enact¬ 
ment  of  the  Randolph-Sheppard  Act 
Amendments  of  1974  and  January  2. 
1975  was  imusually  short  for  the  initia¬ 
tion  of  so  complex  a  procedure  and  not 
all  Federal  property  managing  depart¬ 
ments  or  agencies  could  have  been  fully 
aware  of  the  applicability  of  these  re¬ 
quirements  to  vending  machines  located 
within  their  own  buildings.  Efforts  have 
been  made  since  the  publicaticm  of  the 
proposed  regulaticms  to  ensure  that  each 
Federal  department,  agency,  or  instru¬ 
mentality  has  beccxne  familiar  with  the 
vending  machine  income  distribution 
requirements  and  has  also  had  an  oppor¬ 
tunity  to  initiate  those  procedures  neces¬ 
sary  for  the  full  implementation  of  these 
provisions. 

Up<m  the  effective  date  of  these  regu¬ 
lations  those  agencies  which  have  care¬ 
fully  been  collecting  vending  machine 
income  funds  for  distribution  to  State  li¬ 
censing  agencies  will  be  expected  to  so 
distribute.  Effective  immediately,  how¬ 
ever,  any  Federal  property  managing  de- 
partoent,  agency,  or  instrumentality 
which  has  not  been  withholding  voiding 
machine  fimds  is  required  to  do  so  for 
disbursement  to  State  licensing  agencies 
in  ccmformity  with  the  requirements  of 
the  Act  and  toese  regulations.  Su<^  Fed¬ 
eral  property  managing  department, 
agency,  or  instrumentality  might  wish  to 
consider  taking  steps  to  determine  the 
amount  of  funds  which  should  have  been 
withheld  since  January  2,  1975  and  to 
withhold  such  amount  from  futiu'e  in¬ 
come. 

The  regxilaticHis  have  not  been  revised 
in  any  manner  to  respond  to  the  stated 
c(mcem  of  certain  blind  vendors  and 
State  licensing  agoiclee  that  Federal  em¬ 
ployee  welfare  or  recreational  groups 
might  set  vending  machine  prices  at  so 
low  a  level  that  Income  win  not  be  avail¬ 
able  tor  dlstrlbutl(Hi  to  blind  vendors.  Not 
only  does  the  Randc^ph-Sheppard  Act 
not  provide  any  authority  for  imposing 
regulatory  requirements  affecting  pric¬ 


ing  in  vending  machines  not  under  the 
control  of  State  llcet\sing  agencies  but 
the  expression  of  such  concern  is  seen  as 
reflecting  sensitive  role  relationships  no 
longer  m>propriate  under  the  Randoli^- 
Sheppard  Act.  The  Randolph-Sheppard 
Act  Ammdments  of  1974  represent  a 
new  opportunity  for  expanding  opportu¬ 
nities  for  blind  vendors  on  Federal  prop¬ 
erty  and  the  vending  facility  program  for 
the  blind  enjoys  the  full  support  of  the 
Federal  property  managing  departments 
and  agencies.  It  is  not  likely  that  any  or¬ 
ganizations  would  attempt  to  adopt  pric¬ 
ing  practices  of  a  type  which  would 
undermine  the  Randolph-Sheppard 
vending  facility  program  for  the  blind. 

7.  The  establishment  of  a  priority  for 
the  operation  of  vending  facilities  by 
blind  vendors  on  Federal  property.  The 
primary  objective  of  the  Randolph-Shep¬ 
pard  Act  Amendments  of  1974  was  to  en¬ 
sure  that  a  priority  be  given  to  blind 
vendors  in  the  op>eratlon  of  vMidlng  fa¬ 
cilities  on  Federal  property.  Comments 
from  State  licensing  agencies  and  repre¬ 
sentatives  of  blind  vendors  indicated  that 
such  a  priority  has  not  been  vigorously 
reflected  in  §  1369.30  of  the  proposed 
regulations. 

In  respemse,  it  is  noted  that  the  Act 
clearly  require  that  a  priority  be  glv^ 
to  blind  vendors  in  establishing  vending 
facilities  on  Federal  property  except  in 
those  cases  where  the  interests  ot  the 
United  States  would  be  adversely  affec¬ 
ted.  The  implementing  regulations  ensure 
that  blind  vendors  will  be  given  the  first 
opportunity  to  operate  vending  facilities 
on  Federal  property  whenever  any  such 
opportunity  becomes  available.  Since  the 
establishment  of  the  priority  for  blind 
vendors  is  so  clear,  no  additional  regu¬ 
latory  requirements  in  this  regard  ap¬ 
pear  necessary.  No  revision  has  been 
made  in  $  1369.30  to  define  when  the  lo¬ 
cation  and  operation  of  a  vending  facility 
by  a  blind  vendor  might  adversely  af¬ 
fect  the  interests  (ff  the  United  States. 
When  a  Federal  property  managing  de¬ 
partment  or  agency  believes  such  a  situ¬ 
ation  exists,  the  head  of  that  d^Tartment 
or  agency  must  justify  his  position  to  the 
Secretary  of  Health,  Education,  and  Wel¬ 
fare  who  will  make  the  final  determina¬ 
tion  and  will  publish  his  determination 
in  the  Federal  Register.  A  determination 
that  the  location  and  operation  of  a 
vending  facility  by  a  vendor  will  ad¬ 
versely  affect  the  interests  of  the  United 
States  will  necessarily  be  made  on  an 
individual  basis,  in  the  case  of  certain 
types  of  Federal  property  of  an  identical 
nature,  and  each  such  determination  will 
be  a  matter  of  public  record. 

Some  comments  frmn  representatives 
of  blind  vendors  also  objected  to  the  pro¬ 
posed  requirement  in  S  1369.30  that 
vending  facilities  not  be  operated  by 
blind  vendors  in  emirioyee  work  station 
areas.  In  response.  It  is  noted  that  con¬ 
sideration  had  been  given  during  the  leg¬ 
islative  develotxnent  of  the  Randolph- 
Sheppard  Act  Amendments  to  the 
IncluslMi  of  a  requirement  in  the  Act 
supporting  the  locatlcm  of  vending  facili¬ 
ties  in  employee  work  station  areas  to 
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the  maxlmiun  extent  feasible.  The  Ran- 
dolph-Sheppard  Act  Amendments  of 
1974  do  not  include  any  reference  to  the 
location  of  vending  facilities  in  areas 
where  employees  woric,  however,  and  as 
enacted,  the  Amendments  do  not  empha¬ 
size  the  placing  of  vending  facilities  in 
employee  work  areas.  Since  it  was  not 
the  intention  that  the  Amendments  pre¬ 
clude  the  plac^nent  of  a  vending  facility 
in  employee  work  areas,  such  a  restric¬ 
tion  has  been  eliminated  from  the 
regulations. 

Representatives  of  blind  vendors  in 
addition  questioned  the  exclusion  in 
§  1369.30  of  concessions  awarded  by  the 
National  Park  Service  imder  Pub.  L.  89- 
249  from  coverage  under  the  require¬ 
ments  of  the  Randolph-Sheppard  Act 
Amendments  of  1974.  TTie  National  Aero¬ 
nautics  and  Space  Administration,  on 
the  other  hand.  Indicated  in  response  to 
the  proposed  regulations  that  the  Na¬ 
tional  Aeronautics  and  Space  Act  of 
1958,  as  amended,  contains  authority 
similar  to  the  National  Park  Service 
legislation  and  requested  that  the  ex¬ 
clusion  be  extended  to  National  Aero¬ 
nautics  and  Space  Administration  instal¬ 
lations. 

The  National  Park  Service  and  the 
National  Aeronautics  and  Space  Admin¬ 
istration  award  concessions  for  the  op¬ 
eration  of  a  broad  range  of  accommoda¬ 
tions,  facilities,  and  services,  niese 
concessions  may  provide  services  or  sell 
articles  well  beyond  the  range  of  those 
generally  available  in  vending  facilities 
operated  by  blind  vendors  on  Federal 
property.  It  is  possible  furthermore  for 
the  Secretary  of  tiie  Interior  or  the  Ad¬ 
ministrator  of  the  National  Aeronautics 
and  Space  Administration  to  award  a 
concession  to  a  single  responsible  con¬ 
cessioner  for  the  provision  of  all  accom¬ 
modations,  facilities,  and  services  rather 
than  to  a  number  of  different  conces¬ 
sioners.  In  such  cases,  it  has  been  deter¬ 
mined  that  the  provisions  of  the  Ran¬ 
dolph-Sheppard  Act  do  not  apply.  When 
a  vending  facility  contract  is  to  be 
awarded  solely  for  the  operation  of  a  fa¬ 
cility  similar  to  those  generally  operated 
under  the  Randolph-Sheppard  program, 
however,  the  requirements  of  the  Ran¬ 
dolph-Sheppard  Act  do  in  fact  apply.  It 
Is  further  noted  that  neither  the  Ran¬ 
dolph-Sheppard  Act  nor  the  Rehabili¬ 
tation  Act  of  1973  contains  authority  for 
the  construction  of  vending  facilities. 
Since  January  2,  1975  both  the  National 
Park  Service  and  the  National  Aeronau¬ 
tics  and  Space  Administration,  as  well  as 
all  other  Federal  departments  and  agen¬ 
cies,  have  been  expected  to  construct  or 
otherwise  occupy  only  those  buildings 
which  contain  a  satisfactory  site  or  sites 
for  the  operation  of  vending  facilities  by 
blind  vendors. 

8.  The  determination  of  a  satisfactory 
site  for  the  location  and  operation  of  a 
vending  facility  on  Federal  property  to 
be  acquired  or  otherwise  occupied.  Oon- 
elderable  Interest  was  shown  In  S  1369.31 
covering  the  acquisition  and  occupation 
of  Federal  pix^rty  by  a  Federal  depart¬ 
ment  or  agency  and  the  requirement  ttiat 
auch  property  not  be  acquired  or  other¬ 


wise  occupied  by  the  Federal  govern¬ 
ment  unless  It  Is  demonstrated  to  con¬ 
tain  a  satisfactory  site  or  a  niunber  of 
satisfactory  sites  for  the  location  and 
operation  of  vending  facilities  by  blind 
vendors.  The  proposed  regxUations  In¬ 
dicated  that  any  determination  affecting 
the  inclusion  of  a  satisfactory  site  or  sites 
on  Federal  property  to  be  acquired  or 
otherwise  occupied  by  the  Federal  gov¬ 
ernment  involved  joint  responsibilities 
of  the  Secretary  of  Health,  Education, 
and  Welfare  and  each  State  licensing 
agency  in  the  State  in  which  the  Federal 
property  is  located. 

Under  the  proposed  regulations  the 
term  “satisfactory  site”  was  defined  to 
refer  to  an  area  having  both  a  minimum 
of  150  square  feet  and  sufBcient  electri¬ 
cal,  plumbing  and  other  outlets  for  the 
location  and  operation  of  a  vending  fa¬ 
cility  by  a  blind  vendor.  Each  Federal 
department,  agency  or  instrumentality 
planning  to  acquire  or  otherwise  occupy 
a  building  was  required  to  ensure  that 
the  building  included  a  satisfactory  site 
or  sites.  A  building  was  not  required  to 
contain  a  satisfactory  site  if  there  was 
expected  to  be  fewer  than  100  Federal 
employees  during  normal  working  hours 
or  if  the  building  was  to  have  less  than 
15,000  square  feet  of  interior  space  in 
the  case  of  buildings  used  to  provide 
services  to  the  public. 

Hie  comments  concerning  the  pro¬ 
posed  regulations  indicated  some  objec¬ 
tion  to  the  establishment  of  specific  space 
of  patronage  limitations  and  also  re¬ 
flected  some  confusion  about  functional 
responsibilities  in  making  determinations 
relative  to  the  existence  of  a  satisfactory 
site.  Some  State  licensing  agencies  indi¬ 
cated  that  the  proposed  minimum  re¬ 
quirement  of  150  square  feet  was  inade¬ 
quate  although  at  least  one  State  licens¬ 
ing  agency  suggested  that  150  square  feet 
was  too  large  a  space  requirement.  The 
suggested  square  footage  requirements 
from  those  agencies  commenting  on  this 
matter  generally  ranged  from  200  to  500 
square  feet.  It  was  ^lear  from  the  com¬ 
ments  that  the  primary  problem  lay  In 
an  expectation  that  If  a  minimum  square 
footage  were  specified,  the  Federal  prop¬ 
erty  managing  departments  and  agen¬ 
cies  would  provide  only  that  square  foot¬ 
age  defined  as  the  minimiun.  It  was  sug¬ 
gested,  therefore,  that  the  definition  of 
“satisfactory  site”  not  contain  any  spe¬ 
cific  size  limitations  but  refer  instead  to 
general  concepts  such  as  “the  optimum 
amoimt  of  space  necessary  for  proper 
vending  facility  service.” 

In  response.  It  Is  noted  that  section 
2(d)  (3)  of  the  Act  defines  a  “satisfac¬ 
tory  site”  as  “an  area  determlped  by  the 
Secretary  to  have  sufficient  space  •  •  •” 
A  regulatory  definition  which  does  not 
Indicate  a  specific  measur^nent  of  “suf¬ 
ficient  space”  would  not  appear  to  ade¬ 
quately  fulfill  this  Secretarial  responsi¬ 
bility  and  would  lead  to  unnecessarily 
complex  negotiations  between  State  li¬ 
censing  agencies  and  Federal  property 
tn«>.n aging  departments  and  agencies.  In 
light  of  all  comments  on  this  matter, 
150  square  feet,  however,  is  considered 
to  be  too  wnaii  to' make  posslMe  either 


the  profitable  operation  of  a  vending  fa¬ 
cility  by  a  blind  vendor  or  the  training 
of  a  blind  person  in  vending  facility  op¬ 
erations  in  an  appropriate  and  meaning¬ 
ful  manner.  Two  hundred  fifty  square 
feet  is  considered  to  be  a  more  realistic 
minimum  feasible  space  requirement  on 
the  basis  of  extensive  previous  vending 
facility  experience  and  the  proposed  reg¬ 
ulatory  definition  of  “satisfactory  site” 
has  been  revised  accordingly.  It  is  not  ex¬ 
pected  that  Federal  agencies  will  attempt 
to  provide  only  this  minimum  amount 
because  of  the  adoption  of  this  definition 
and  most  vending  facilities  on  Federal 
property  can  be  expected  to  be  larger 
than  this  minimum  required  size.  If,  on 
the  other  hand,  both  the  Federal  prop¬ 
erty  managing  department  or  agency  and 
the  State  licensing  agency  agree,  a  vend¬ 
ing  facility  smaller  than  the  minimum 
size  may  be  established.* 

The  purpose  of  establishing  a  larger 
minimum  size  requirement  than  had  been 
originally  proposed  is  to  ensure  that  a 
vending  facility  of  minimum  size  oper¬ 
ated  by  a  blind  vendor  on  Federal  prop¬ 
erty  is  sufficiently  large  to  make  possible 
the  sale  of  the  articles  and  services  au¬ 
thorized  under  the  Act  as  well  as  to  pro¬ 
vide  adequate  space  for  the  storage  of 
such  articles.  The  designation  of  250 
square  feet  as  the  minimum  reflects  the 
range  of  suggestions  received  on  this 
matter  by  averaging  the  proposed  150 
square  feet  requirement  which  appeared 
to  have  been  acceptable  to  the  major¬ 
ity  of  the  State  licensing  agencies  with 
the  mean  suggested  revised  minimum  re¬ 
quirement  of-  350  square  feet. 

The  delay  in  the  publication  of  regula¬ 
tions  implementing  the  Randolph-Shep¬ 
pard  Act  Amendments  of  1974  has  caused 
certain  administrative  probl«ns  for  the 
Federal  property  managing  departments, 
agencies,  and  instrumentalities  respon¬ 
sible  for  ensuring  that  a  “satisfactory 
site”  is  included  in  all  property  acquired 
or  otherwise  occupied  by  the  F^eral  gov¬ 
ernment.  The  revision  of  the  regulatory 
definition  of  “satisfactory  site”  to  cover 
the  enlarged  minimiun  spcu;e  specifica¬ 
tion  of  250  square  feet  is  recognized  to 
present  a  special  problem  to  those  Fed¬ 
eral  properly  managing  agencies  which 
have  acquired  or  otherwise  occupied  Fed¬ 
eral  property  during  the  [leriod  prior  to 
the  publication  of  these  regulations.  Al¬ 
though  such  Federal  agencies  have  en¬ 
sured  that  there  was  a  satisfactory  site 
or  sites  In  all  property  being  acquired 
or  otherwise  occupied,  the  sites  may  not 
have  always  met  the  250  square  feet  re¬ 
quirement.  The  regulation  has  be^ 
additionally  revised  therefore  to  provide 
that  the  250  square  feet  requirement  does 
not  go  into  effect  until  the  publication  of 
these  regulatkms.  ITie  presence  of  a  satis¬ 
factory  site  or  sites  for  the  operation  of 
veoding  facilities  by  blind  vendors  has 
been  required  under  the  Act  In  the  case 
of  any  building  acquired  or  otherwise  oc¬ 
cupied  by  a  Federal  property  managing 
department,  agency,  or  Instrumentality 
since  January  2,  1975.  It  is  only  after 
the  date  ot  puUlcati<m  of  these  regula- 
tloos,  howevar,  that  it  Is  also  expected 
that  all  such  sites  contain  a  minimum  of 
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250  square  feet  appropriate  for  veiiding 
facility  purposes. 

In  support  (rf  this  revision,  the  regula¬ 
tions  have  been  revised  to  provide  that 
the  procediures  for  determining  that  a 
satisfactory  site  Is  present  also  do  not 
go  into  effect  until  the  publication  date 
of  these  regulations. 

It  is  noted.  In  addition,  that  the  defini¬ 
tion  of  “satisfactory  site”  limits  the  role 
ot  the  Secretary  in  the  determination  of 
satisfactory  sites  to  the  promulgation  of 
an  overall  regulatory  standard.  It  is  not 
Intended  that  the  Secretary  will  actively 
participate  in  negotiatl(xis  between  State 
licensi^  agencies  and  Federal  depart¬ 
ments  and  agencies  ccmcemlng  the  loca¬ 
tion  of  individual  voiding  facilities^  As 
proposed,  1  1369.31  appeared  to  involve 
the  Secretary  as  well  as.  State  licensing 
agencies  and  Federal  property  managing 
departments  and  agencies  in  detailed 
negotiations  (xmceming  the  location  of 
vending  facilities  on  any  property  to  be 
acquired  or  otherwise  occupied  by  the 
Federal  government  Section  1369.31  has 
been  extensively  revised  to  clarify  all  role 
relationships  and  resp<mslbllltles  affect¬ 
ing  the  selection  of  a  location  for  a  vend¬ 
ing  facility  on  Federal  property  to  be  ac¬ 
quired  or  otherwise  occupied  after 
January  2,  1975. 

Hie  proposed  regulations  had  further 
provided  that  a  building  to  be  acquired 
or  otherwise  occupied  need  not  ccm- 
taln  a  satisfactory  site  for  the  location  of 
a  vending  facility  for  a  blind  vendor  if  it 
were  expected  that  there  would  be  fewer 
than  100  Federal  emjdoyees  housed  in 
the  property  during  normal  working 
hours  or  If  the  buUdlng  was  to  have  less 
than  15,000  square  feet  of  Interior  space 
In  the  case  of  buildings  to  be  used  to  pro¬ 
vide  services  to  the  public.  A  few  c(Hn- 
ments  from  State  lloenshig  agencies  and 
representatives  of  blind  vendors  re¬ 
quested  that  these  llmltathms  be  elimi¬ 
nated  and  suggested  that  site  locations 
be  negotiated  for  each  Federal  property 
on  an  Individual  basis. 

The  regulation  has  been  revised  to 
clarify  that  existing  vending  facilities  on 
any  FMeral  property  are  not  affected  by 
this  requirement  and  that  if  there  is 
concurrence  on  the  part  of  both  the  Fed¬ 
eral  property  managing  department  or 
agency  and  the  State  licensing  agency, 
a  vending  facility  may  be  located  on  any 
Federal  pr(^>erty  which  does  not  meet 
either  the  established  building  size  or 
Federal  employee  patronage  standards. 
The  building  size  and  Federal  employee 
patronage  standards  themselves  have 
been  retained,  however,  because  such 
standards  are  necessary  to  prevent 
Incurring  Fed«‘al  administrative  ex¬ 
penses  estimated  to  total  approximately 
$6  million  annually.  This  estimate  is 
based  on  a  special  study  of  the  number 
of  transactions  affecting  the  occupation 
of  building  space  by  the  major  F^eral 
property  managing  departments  and 
agencies — the  Department  of  Defense, 
the  General  Services  Administration, 
and  the  United  States  Postal  Service. 
Since  these  minimum  standards  could 
eliminate  from  consideration  for  the  lo¬ 
cation  of  a  vending  facility  only  those 


buildings  in  which  the  opo^tion  of  a 
vending  facility  would  not  be  feasible, 
their  establishment  is  not  expected  to 
reduce  opportunities  for  the  blind  to  op¬ 
erate  voiding  facilities  on  Fedo*al  prop¬ 
erty.  Furthermore,  as  has  been  in¬ 
dicated,  when  the  Fedoal  property 
managing  agency  or  department  and 
the  State  licensing  agency  agree  to  the 
location  of  a  vending  facility  in  a  build¬ 
ing  which  does  not  meet  the  minimum 
standards  but  which  because  of  special 
circumstances  appears  to  be  a  feasible 
location  for  the  operation  of  a  vending 
facility  by  a  blind  voidor,  such  location 
would  of  course  be  possible. 

9.  The  operation  of  cafeterias  by  blind 
vendors.  Secticm  7(e)  of  the  Act  requires 
that  a  priority  be  established  for  the 
operation  of  cafeterias  on  Federal  prop¬ 
erty  by  blind  vendors.  Comments  from 
blind  vendor  groups  concerning  §  1369.33 
indicated  a  belief  that  the  proposed 
regulations  had  failed  to  provide  for  an 
adequate  priority  in  this  regard.  Com¬ 
ments  frc»n  certain  Federal  departments 
and  agencies,  and  from  reinresentatives 
of  the  food  service  Industry,  on  the  other 
hand,  indicated  a  feeling  that  the  pro¬ 
posed  regidatlons  refiected  too  vigorous 
a  priority  for  the  blind  and  provided  too 
great  an  advantage  for  a  public  agency 
in  its  competition  with  private  Industry. 

Additional  comments  requested  that 
“cafeteria”  be  defined  specifically  for 
purposes  of  the  Randolph-Sheppard 
program  and  that  the  extent  to  which 
a  cafeteria  operated  under  the  Ran¬ 
dolph-Sheppard  program  is  to  be 
staffed  by  blind  or  other  handicapped 
persons  be  determined.  Clarification  was 
also  requested  c(xicemlng  the  effect  of 
the  Randolph-Sh^pard  Act  require¬ 
ments  on  existing  contracts  for  the  op¬ 
eration  of  cafeterias. 

In  response,  a  definition  of  “cafe¬ 
teria”  has  been  added  as  8  1369.1(d)  In 
order  to  distinguish  cafeterias  from 
other  types  of  vending  facilities  covered 
by  the  Act.  To  provide  this  necessary 
clarification,  a  cafeteria  is  now  defined 
as  a  food  dispensing  facility  where  the 
customer  serves  himself  prepared  foods 
and  beverages  from  displayed  selections 
and  eats  at  tables  or  l^ths  which  are 
located  within  the  premises. 

A  cafeteria  is  characterized  by  the 
very  broad  range  of  food  selections 
available  to  patrons — including  hot 
meals.  A  facility  serving  only  such  food 
items  as  hamburgers,  hot  dogs,  sand¬ 
wiches  and  other  light  snacks  is  not  con¬ 
sidered  to  be  a  cafeteria. 

A  cafeteria  Is  also  characterized  by 
the  fact  that  the  patrons  sit  at  either 
tables  or  booths  to  eat  their  meals.  Al¬ 
though  service  personnel  are  usually  on 
the  premises  and  limited  waiter  and 
waitress  service  may  even  be  available, 
a  cafeteria  may  be  a  fully  automated  fa¬ 
cility  consisting  of  a  gumber  of  vending 
machines.  In  such  a  case  the  facility  Is 
considered  to  be  a  cafeteria  because  of 
the  range  of  food  items  available  for  sale 
and  because  of  the  location  of  seating 
arrangements  within  the  facility. 

In  order  to  ensure  that  blind  vendors 
are  afforded  a  significant  priority  in  the 


awarding  of  contracts  for  the  operaticm 
of  cafeterias  on  Federal  pnverty, 
8  1369.33  has  been  revised  to  emphasize 
that  when  an  offer  submitted  by  a  State 
licensing  agency  fCM*  the  operation  of  a 
cafeteria  is  determined  to  be  within  the 
competitive  range,  the  contract  is  ex¬ 
pected  to  be  awarded  to  the  State  licens¬ 
ing  agency.  Contract  awarding  is  to  fol¬ 
low  consultaticm  by  the  Federal  propterty 
mtinaging  department,  agency,  or  in- 
stnunentality  with  the  Secretary  of 
Hefdth,  Education,  and  Welfare  and  does 
not  require  the  State  licensing  agency 
offer  to  be  the  best  overall  bid  submit¬ 
ted  for  the  operation  of  the  cafeteria. 

In  revising  the  regulations,  considera¬ 
tion  was  given  to  strmgthening  the  pri¬ 
ority  for  blind  vendors  in  the  operation 
of  cafeterias  by  establishing  an  admin¬ 
istrative  appeals  process  for  those  cases 
where  the  propel  submitted  by  the 
State  licensing  agency  was  not  ranked 
within  the  competitive  range  and  could 
therefore  not  be  selected  for  final  award. 
Under  the  suggested  administrative  ap- 
pecds  procedure,  a  State  licensing  agency 
would  have  had  the  opportunity  to  re¬ 
quest  the  Secretary  of  Health.  Educa¬ 
tion.  and  Welfare  to  review  the  bidding 
procedures  in  order  to  assure  that  the 
criteria  for  establishing  the  cmnpetitlve 
range  had  been  prop^ly  applied.  It  Is 
noted  that  the  Randolpdi-Sheppard  Act 
does  not  provide  the  Srcretary  with  the 
authority  necessary  to  enfmt^  an  ad¬ 
verse  decision  arrived  at  on  the  basis  of 
an  administrative  appeals  process  but 
does  provide  a  remedy  with  enforcement 
authority  In  connection  with  the  arbi¬ 
tration  of  State  licensing  agency  com- 
plaints.  It  is  expected  that  when  a  State 
agency  Is  dissatisfied  with  an  actlcm  re¬ 
sulting  from  Its  submittal  of  a  proposal 
for  the  operation  of  a  cafeteria.  It  will 
exercise  its  option  to  file  a  complaint 
with  the  Secretary  under  8  1369.37. 

The  regulations  have  also  been  signifi¬ 
cantly  revised  to  provide  that  any  Fed¬ 
eral  property  managing  department, 
agency  or  Instrumentality  contemplat¬ 
ing  a  cafeteria  contract  may  enter  into 
direct  negotiations  with  a  State  licens¬ 
ing  agency.  These  negotiations  will  be 
undertaken  to  determine  whether  the 
State  licensing  agency  Is  capable  of  di¬ 
rectly  operating  the  cafeteria  In  a  man¬ 
ner  comparable  to  the  operation  of  a 
cafeteria  by  a  private  firm  within  the 
food  service  Industry.  If  it  is  determined 
that  the  State  licensing  agency  possesses 
such  capability  and  can  operate  a  cafe¬ 
teria  at  a  reasonable  cost  with  food  of 
high  quality,  a  contract  will  be  awarded 
to  the  State  licensing  agency. 

The  requirements  affecting  the  assign¬ 
ing  of  a  priority  to  the  blind  in  the  (or¬ 
ation  cafeterias  become  ^ective  upon 
the  publication  of  these  regulations.  In¬ 
sofar  as  their  impcu;t  (m  existing  con¬ 
tracts  or  other  arrangements  is  cmi- 
cemed.  it  is  noted  that  it  is  not  intended 
that  such  contracts  or  other  arrange¬ 
ments  be  immediately  revoked.  It  is  ex¬ 
pected  that  up(«  the  expiration  of  exist¬ 
ing  contracts  after  these  regulations 
have  beewne  effective,  however,  negoti- 
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aticxis  will  be  undertaken  in  accordance 
with  these  regulatory  requirements. 

In  addition,  although  §  1369.33  has 
not  be^  revised  in  this  regard.  It  is 
hoped  that  any  cafeteria  operated  by  a 
blind  v^dor  will  provide  employmrat 
opportunities  for  physically  and  men¬ 
tally  disabled  persons  to  the  greatest  ex¬ 
tent  possible. 

Implementation.  After  promulgaticoi 
of  these  regulations,  guidelines  will  be 
Issued  by  the  Commissioner  of  the  Re- 
habilitati(m  Services  Administration. 
These  guidelines  will  be  designed  to  pro¬ 
vide  the  additional  Information  and 
technical  assistance  necessary  to  assure 
full  Implementation  of  vending  facility 
programs  for  the  blind  in  conformity 
with  the  Act  and  the  regulations. 

It  is  also  noted  that  the  regulations 
for  vending  facility  programs  for  the 
blind,  formerly  published  in  Part  409, 
have  been  removed  frmn  Chapter  IV  of 
Title  45  of  the  Code  of  Federal  Regula- 
tions  and  relocated  in  Chapter  xm 
which  covers  all  programs  administered 
by  the  Office  of  Human  Development 
within  the  Department  of  Health,  Edu¬ 
cation,  and  Welfare. 

Accordingly,  the  regulaticms  as  revised 
are  hereby  adopted. 

Chapter  IV  of  Title  45  of  the  Code  of 
Federal  Regulations  is  revised  by  revel¬ 
ing  Part  409  and  Chapter  xm  of  Title 
45  the  Code  of  Federal  Regulations  is 
amended  by  adding  Part  1369  as  follows: 

Subpart  A — DefinKions 

Sec. 

1369.1  Terms. 

Subpsrt  B — The  State  Licensing  Agency 

1369.2  i^licatlon  for  deslgiuitlon  as  a 

State  licensing  agency;  general. 

1369.3  Application  for  designation  as  State 

licensing  agency;  content. 

1369.4  State  rules  and  regtilatlons. 

1369.6  .  Approval  of  appUcatlon  for  designa¬ 
tion  a  State  licensing  agency. 

1369.6  Vendor  ownership  of  vending  fa¬ 

culties. 

1369.7  The  Issuance  and  ctmdltions  of  li¬ 

censes. 

1360 A  Distribution  and  use  of  Income  from 
vending  machines  on  Federal 
property. 

1369.9  The  setting  aside  of  funds  by  the 

State  licensing  agency. 

1369.10  The  maintenance  and  r^lacement 

of  vending  facilities. 

1369.11  Training  programs  for  blind  Indi¬ 

viduals. 

1360.12  Access  to  program  and  financial  In¬ 

formation. 

1369.13  Evidentiary  hearings  and  arbitra¬ 

tion  of  vendor  complaints. 

1369.14  The  State  Committee  of  Blind 

Vendors. 

1360.16  Use  of  nominee  agreements. 

1369.16  Permit  for  the  establishment  of 

vending  facillUes. 

1369.17  Suspension  of  designation  as  State 

Ucensing  agency. 

Subpart  C — Federal  Property  Management 

1360.30  The  location  and  operation  of  vend¬ 

ing  faculties  for  blind  vendors  on 
Federal  property. 

1369.31  Acquisition  and  occupation  of  Fed¬ 
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Authority:  Sec.  2,  49  Stat.  1559,  as 
amended;  20  UB.C.  107a. 

Subpart  A — Definitions 
§  1369.1  Terms. 

Unless  otherwise  indicated  in  this  part, 
the  terms  below  are  defined  as  follows: 

fa)  “Act”  means  the  Randolph-Shep- 
pard  Vending  Stand  Act  (Pub.  L.  74- 
732) ,  as  amended  by  Pub.  L.  83-565  and 
Pub.  L.  93-516,  20  U.S.C.,  ch.  6A,  Sec  107. 

(b)  “Blind  licensee”  means  a  blind 
person  licensed  by  the  State  licensing 
agency  to  operate  a  vending  facility  on 
Federal  or  other  propierty. 

(c)  “Blind  person”  means  a  person 
who,  after  examination  by  a  i^yslcian 
skilled  in  diseases  of  the  eye  or  by  an 
optometrist,  whichever  such  person  shall 
select,  has  been  determined  to  have 

(1)  Not  more  than  20/200  central 
visual  acuity  in  the  better  eye  with  cor¬ 
recting  lenses,  or 

(2)  An  equally  disabling  loss  of  the 
visual  field  as  evidenced  by  a  limitation 
to  the  field  of  vision  In  the  better  eye  to 
such  a  degree  that  its  widest  diameter 
subtends  an  angle  of  no  greater  than  20*. 

(d)  “Cafeteria”  means  a  food  dispens¬ 
ing  facility  capable  of  providing  a  broad 
variety  of  prepared  foods  and  beverages 
(including  hot  meals)  primarily  through 
the  use  of  a  line  where  the  customer 
serves  himself  from  displayed  selections. 
A  cafeteria  may  be  fiUly  automatic*  or 
8(Hne  limited  waiter  or  waitr^  service 
may  be  available  and  provided  within  a 
cafeteria  and  table  or  booth  seating  fa¬ 
cilities  are  always  provided. 

(e)  “Commissioner”  means  the  Com¬ 
missioner  of  the  Rehabilitation  Sendees 
Administration. 

(f)  “Direct  competition”  means  the 
presence  and  operation  of  a  vending  ma¬ 
chine  or  a  vending  facility  on  the  same 
premises  as  a  vending  facility  (^lerated 
by  a  blind  vendor,  except  that  vending 
machines  or  vending  facilities  operated 
in  areas  serving  employees  the  majority 
of  whom  normally  do  not  have  direct  ac¬ 
cess  (in  terms  of  uninterrupted  ease  of 
approach  and  the  amoimt  of  time  re¬ 
quired  to  patronize  the  vending  facility) 
to  the  vending  facility  operated  by  a 
blind  vendor  shall  not  be  considered  to 
be  In  direct  competition  with  the  vend¬ 
ing  facility  operated  by  a  blind  vendor. 

(g)  “Federal  prop^y”  means  any 
building,  land,  or  other  real  property 
owned,  leased,  or  occupied  by  any  de¬ 
partment,  agency  or  Instnimentallty  of 
the  United  States  (Including  the  Depart¬ 
ment  of  Defense  and  the  United  States 
Postal  Service),  or  any  other  instru¬ 
mentality  wholly  owned  by  the  United 
States,  or  by  any  department  or  agency 
of  the  District  of  Columbia  or  any  terri¬ 
tory  or  possession  of  the  United  States. 

(h)  “Individual  location  Installation 
or  faclllt3r“  means  a  single  building  or  a 
self-contained  group  of  buildings.  In 


order  for  two  or  more  buildings  to  be 
considered  to  be  a  self-cmitained  group 
of  buildings,  such  buildings  must  be  lo¬ 
cated  in  close  proximity  to  each  other, 
and  a  majority  of  the  Federal  employees 
housed  In  any  such  building  must  regu¬ 
larly  move  from  one  building  to  another 
in  the  course  of  official  business  during 
normal  working  days. 

(1)  “License”  means  a  written  instru¬ 
ment  issued  by  the  State  licensing 
agency  to  a  blind  persem,  authorizing 
such  person  to  operate  a  vending  facility 
on  Federal  or  other  property. 

(j)  “Management  services”  means  su¬ 
pervision,  inspection,  quality  control, 
consultation,  accounting,  regulating,  in- 
serylce  training,  and  other  related 
serHces  provided  on  a  systematic  basis 
to  support  and  improve  vending  facilities 
operated  by  blind  vendors.  “Manage¬ 
ment  services”  does  not  Include  those 
services  or  costs  which  pertain  to  the  on¬ 
going  (^ration  of  an  individual  facility 
after  the  initial  establishment  period. 

(k)  “Net  proceeds”  means  the  amount 
remaining  from  the  sale  ot  articles  or 
services  of  vending  facilities,  and  any 
vending  machine  or  other  income  accru¬ 
ing  to  blind  vendors  after  deducting  Vie 
cost  of  such  sale  and  other  expenses  (ex¬ 
cluding  set-aside  charges  required  to  be 
paid  by  such  blind  vendors) . 

(l)  “Nominee”  means  a  nonprofit 
agency  or  organization  designated  by  the 
State  licensing  agency  through  a  written 
agreement  to  act  as  its  agent  in  the  pro¬ 
vision  of  services  to  blind  licensees  under 
the  State’s  vending  facility  program. 

(m)  “NOTmal  woiking  hours”  means 
an  eight  hour  woiic  period  between  the 
approximate  hours  of  8:00  ajn.,  to  6:00 
p.m.,  Mimday  through  Friday. 

(n)  “Other  property”  means  property 
which  is  not  Federal  property  and  on 
which  vending  facilities  are  established 
or  operated  by  the  use  of  any  fimds  de¬ 
rived  In  wh<de  or  In  part,  directly  or  in¬ 
directly,  from  the  operation  of  vending 
facilities  on  any  Federal  property. 

(o)  “Permit”  means  the  official  ap¬ 
proval  given  a  State  licensing  agency  by 
a  department,  agency  or  instrumentality 
in  control  of  the  maintenance,  opera¬ 
tion,  and  protection  of  Federal  property, 
or  person  in  control  of  other  property, 
whereby  the  State  licensing  agency  is 
authorized  to  establish  a  vending  facil¬ 
ity. 

(p)  “Program”  means  all  the  activities 
of  the  licensing  agency  imder  this  part 
related  to  vending  facilities  cm  Federal 
and  other  property. 

(q)  “Satisfactory  site”  means  an  area 
fully  accessible  to  vending  facility  pa¬ 
trons  and  having: 

(1)  Effective  on  March  23,  1977  a 
minimiun  of  250  square  feet  available 
for  the  vending  and  storage  of  articles 
necessary,  for  the  operation  of  a  vending 
facility;  and 

(2)  Sufficient  electrical  plumbing, 
heating,  and  ventilation  outlets  for  the 
location  and  operation  of  a  vending 
facility  In  accordance  with  applicable 
health  laws  and  building  codes. 

(r)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Wdfare. 
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(s)  “Set-aside  funds’*  means  funds 
which  accrue  to  a  State  licensing  agency 
from  an  assessment  against  the  ne^  IMED- 
ceeds  of  each  vending  facility  in  the 
State’s  vendhig  facility  program  and  any 
income  from  vending  machines  on  Fed¬ 
eral  pr(H}erty  which  accrues  to  the  State 
licensing  agency. 

(t)  “State”  means  a  State.  territ(X7. 
poesessicm.  Puerto  Rico,  or  the  District 
of  Columbia. 

(u)  “State  vocational  rehahilitatlon 
sigency”  means  that  agency  in  the  State 
providing  vocational  rehaUUtatlon  serv¬ 
ices  to  the  blind  as  the  sole  State  agency 
under  a  State  plan  for  vocational  reha¬ 
bilitation  services  approved  pursuant  to 
the  provtsione  of  the  Rehabilitation  Act 
of  1973  (29  UJB.C..  ch.  16). 

(v)  “State  licensing  ag«acy”  means 
the  State  agency  designated  by  the  Com¬ 
missioner  under  this  pcut  to  issue  li¬ 
censes  to  blind  persons  for  the  (^leration 
of  vesiding  facilities  on  Federal  and  oth«r 
property. 

(w)  ‘‘IThited  States”  includes  the  sev¬ 
eral  States,  tenitorles.  and  possessions 
ot  the  United  States,  Puerto  Rloo,  smd 
the  nstrtct  of  Columbia. 

(X)  “Vending  facility”  means  automa¬ 
tic  vending  machines,  cafeterias,  snack 
bars,  cart  service,  shelters,  counters,  and 
s\Kh  other  appropriate  auxiliary  equip¬ 
ment  which  may  be  (veratjpd  by  blind 
licensees  and  which  is  necessary  for  the 
sale  of  newspapers,  peridolcals,  ccmfec- 
tlons,  tobacco  products,  f<xx!s.  beverages, 
ajid  other  articles  or  services  dispensed 
automatically  or  mantiaUy  and  prepared 
on  or  off  the  premises  in  accordance  with 
all  applicable  health  laws,  and  including 
the  vending  or  exchange  of  changes  for 
any  lottery  authorized  by  State  law  and 
conducted  by  an  agency  of  a  State 
within  such  State. 

(y>  “Vending  machine”,  for  the  pur¬ 
pose  of  ftg«<gntng  vending  machine  in¬ 
come  under  this  part,  means  a  coin  or 
ciurrency  operated  machine  which '^dis¬ 
penses  articles  or  services,  except  that 
those  machines  operated  by  t&e  Uhlted 
States  Postal  Service  for  the  sale  of  post¬ 
age  stamps  or  other  postal  products  and 
services,  mflrbinfta  providing  services  of 
a  recreational  nature,  and  telephones 
shall  not  be  considered  to  be  vending 
machines. 

(z)  “Vending  machine  income”  means 
receipts  (other  than  those  of  a  blind 
vendor)  from  vending  machine  opera¬ 
tions  on  Federal  property,  after  deduct  - 
ing  the  cost  of  goods  sold  (Includlijg 
reasonable  service  and  maintenance  costs 
in  accordance  with  customary  business 
practices  of  conunerdal  vending  con¬ 
cerns,  where  the  machines  are  operated, 
serviced,  or  maintained  by,  or  with  the 
am>roval  of.  a  department,  agency,  or  in¬ 
strumentality  of  the  United  States,  or 
commissions  paid  (other  than  to  a  blind 
vendor)  by  a  (xjmmercial  vending  con¬ 
cern  which  operates,  services,  and  main¬ 
tains  vendl^  machines  on  Federal 
property  for,  or  with  the  approval  of.  a 
department,  agency,  or  instrumentality 
of  the  United  States. 


(aa>  “Vendor”  means  a  blind  Ucensee 
who  is  opexating  a  vending  facility  oa 
Federal  or  other  property. 

(bb)  “Vocational  zehabUitatloa  seev- 
ices”  means  those  services  as  defined  in 
S  1361.1(ee)  (1)  and  (2)  of  this  chapter. 

Subpert  B — Tlw  Stale  Uceneing  Agency 

§  1369.2  AppBratioB  for  designation  as 
a  State  liecniiing  agency ;  general. 

(a)  An  appUcatlon  for  designation  as 
a  State  licensing  agency  may  be  submit¬ 
ted  only  by  the  State  vocational  rehabil¬ 
itation  agoacy  providing  vocational 
rdtabilltation  services  to  the  blind  under 
an  approved  State  plan*for  vocational 
rehabilitation  servlcee  under  Part  1361 
of  this  chapter. 

(b>  Such  application  shall  be: 

(1)  Submitt^  in  writing  to  the  Com¬ 
missioner: 

(2)  Approved  by  the  chief  executive 
of  the  State;  smd 

(3)  Tran^nltted  over  the  signature  of 
the  administrator  of  the  State  sigency 
making  application. 

§  1369.3  ApplicatiMi  for  draigotioo  as 
Stale  lieensaaig  agency;  cnnteal. 

(a)  An  applicatkm  for  designation  as 
a  State  licensing  agency  under  1  1309.2 
shall  Indicate: 

(1)  The  StsUe  licensing  stgency's  legal 
authority  to  admlnlstn-  the  program, 
including  its  authority  to  promulgate 
mice  and  regulations  to  govern  the 
program; 

(2>  The  State  llcaasing  agency's  orga- 
nisatian  for  carrying  out  the  program. 
including  a  desciiptiao  of  the  methods 
for  coordinating  the  State'Z  vending  fa¬ 
cility  program  and  the  State**  voca¬ 
tional  rehabilitation  program,  with 
special  reference  to  the  lu’ovlsion  of  such 
post-employment  services  necessary  to 
assure  that  the  msuumum  vocsitional  po- 
tentlsd  of  each  blind  vendor  Is  achieved; 

(3)  The  policies  and  stsoKiajrds  to  be 
employed  in  the  selection  of  suitable 
locations  for  vending  faculties; 

(4)  The  methods  to  be  used  to  ensure 
the  continuing  and  active  participation 
of  the  State  Committee  of  RUnrf  Vendors 
in  matters  affecting  policy  and  program 
development  and  administration. 

(5)  The  policies  to  be  followed  in 
making  suitable  vending  facility  equip¬ 
ment  and  adequate  initial  stock  avaU- 
able  to  a  vendor; 

(0)  The  sources  ot  funds  for  the  ad¬ 
ministration  at  the  program; 

(7)  TTie  policies  and  standards  gov¬ 
erning  the  relationship  ot  the  State  11- 
coislng  agency  to  the  vendors,  includ¬ 
ing  their  selecticm.  duties,  supervision, 
transfer,  promotion,  financial  partlclpa- 
Uon,  rights  to  a  full  evidentiary  hearing 
concerning  a  State  licensing  agency  ac¬ 
tion.  and,  where  necessary,  rights  tor  the 
submittal  of  complaints  to  an  arUtra- 
tion  panel; 

(8)  The  methods  to  be  followed  in 
providing  siiltable  training,  including  on- 
the-job  training  and.  where  appropri¬ 
ate,  upward  mobility  training,  to  Mind 
vendors; 

(9)  The  arrangements  made  or  con¬ 
templated.  if  any,  for  the  utilisation  of 


the  services  of  any  nominee  under 
1  1369.15;  the  agreements  thorefor  and 
the  services  to  be  provided:  the  proce¬ 
dures  for  the  supervlskHi  and  control  of 
the  services  provided  by  such  nominee 
and  the  methods  used  in  evaluating  serv¬ 
ices  received,  the  bctfls  for  ranuneratlon. 
and  the  fiscal  contre^  and  accounting 
procedures; 

(10)  The  arrangements  made  or  con- 
temidated.  if  any.  for  the  vesting  in  ac¬ 
cordance  with  the  laws  of  the  SUde,  of 
the  right,  title  Xa,  and  interest  in  vend¬ 
ing  faculty  equipment  or  stock  (includ¬ 
ing  vending  mathines) .  used  in  the  luro- 
gram,  in  a  nominee  to  hold  such  right, 
title  tOi  and  interest  for  program  pur- 
'  poses;  and 

(11)  TTie  assurances  of  the  State  U- 
censing  agency  that  it  wiU: 

(D  Cooperate  with  the  Choimissioner 
in  apidytaig  the  requiremmts  ot  the  Act 
in  a  imiform  manner; 

(U)  Take  tfeetlve  action,  including 
the  termination  of  hcooses,  to  carry  out 
fuU  responsibttity  for  the  supervision  and 
management  of  each  vmdlng  facility  tax 
its  program  in  accordance  with  its  estab¬ 
lished  rules  and  regukdkms.  this  part, 
and  the  terms  and  conditions  governing 
the  p^mit; 

(ill)  Submit  promptly  to  the  Commis- 
sloDer  for  approval  a  descrh>tion  of  any 
changes  in  the  legal  authority  of  the 
State  licensing  agency,  its  rules  and  reg¬ 
ulations,  blind  vendor  agreements,  sched¬ 
ules  for  the  setting  aside  of  funda,  con¬ 
tractual  arrangements  tor  the  furnishing 
of  services  by  a  nominee,  arrangements 
f(v  carrying  general  liability  and  prcxluct 
liability  insurance,  and  any  other  mat-* 
ters  which  form  a  part  of  the  application; 

(Iv)  If  it  intends  to  set  aside,  or  cause 
to  be  set  aside,  funds  from  the  net  pro¬ 
ceeds  of  the  operation  of  vending  facu¬ 
lties.  obtain  a  prior  determlnaticm  by  the 
Commissioner  Uiat  the  amount  of  such 
funds  to  be  set  aside  is  reasonable; 

(v)  Ktabbsh  policies  against  discrimi¬ 
nation  of  any  blind  vendor  on  the  bculs 
of  sex.  age.  physical  (v  mental  Impair¬ 
ment,  creed,  color,  national  origin,  or 
pcriltiral  afil^tton; 

(vl)  Furnish  each  vendor  a  copy  of  its 
rules  and  regulations  and  a  descrip¬ 
tion  of  the  arrangements  for  providing 
services,  and  take  adequate  8t<^  to  as¬ 
sure  that  each  vendor  understands  the 
provisions  of  the  permit  and  any  agree¬ 
ment  under  which  he  operates,  as  evi¬ 
denced  by  his  signed  statements; 

(vll)  Submit  to  an  arbitration  panel 
those  grievances  of  any  vendor  un¬ 
reserved  after  a  fuU  evidentiary  hearing; 

(vlll)  Adopt  accounting  procedures  and 
maintain  financial  records  in  a  manner 
necessary  to  provide  for  each  vending 
facility  and  for  the  State’s  vending  fa¬ 
culty  i»t>gram  a  classification  of  finan¬ 
cial  transactkms  in  such  detail  as  is  suf¬ 
ficient  to  enable  evaluation  of  perform¬ 
ance;  and 

(ix)  Maintain  records  and  make  re¬ 
ports  in  such  form  and  cemtaintaxg  such 
information  as  the  Commissioner  may 
require,  make  such  records  avaflable  for 
ao^  purposes,  and  comply  with  sucTx 
provisions  as  the  Commissioner  may  find 
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necessary  to  assure  the  correctness  and 
verification  of  such  reports. 

(b)  An  application  submitted  under 
S  1369.2  shall  be  accompanied  by  a  co^ 
of  State  rules  and  regulations  affecting 
the  administration  and  operation  of  the 
State’s  vending  facility  program. 

§  1369.4  State  rules  and  regulations. 

(a)  The  State  licensing  agency  shall 
promulgate  rules  and  regulations  which 
have  been  approved  by  the  Commissioner 
and  which  shall  be  adequate  to  assiu^ 
the  effective  conduct  of  the  State’s  vend¬ 
ing  facility  program  (including  State  li¬ 
censing  agoicy  procedures  covering  the 
cmduct  of  full  evidentiary  hearings)  and 
the  (^ration  of  each  vending  facility  in 
accordance  with  this  pcu^  and  with  the 
requirements  and  ctmdltions  of  each  de¬ 
partment,  agency,  and  instrumentality  in 
control  of  the  maintenance,  operation, 
and  protection  of  Federal  property,  in¬ 
cluding  the  conditions  contained  in  per¬ 
mits,  as  well  as  in  all  applicable  Federal 
and  State  laws,  local  ordinances  and  reg¬ 
ulations. 

(b)  Such  rules  and  regulations  and 
amendments  thereto  shall  be  filed  or 
published  in  accordance  with  State  law. 

(c)  Such  rules  and  regulations  shall 
Include  provisions  adequate  to  insure 

the  right,  title  to,  and  interest  in 
each  vending  facility  used  in  the  pro¬ 
gram  and  the  stock  will  be  vested  In  ac¬ 
cordance  with  the  laws  of  the  State  in 
only  the  following: 

(1)  The  State  licensing  agency;  or 

(2)  Its  nominee,  subject  to  the  con- 
ditlcms  specified  in  S  1369.15(b) ;  or 

(3)  The  vendor,  in  accordance  with 
State  determination. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  any  right, 
title  to,  or  interest  which  existed  on 
June  SO,  1955,  in  stock  may  continue  so 
long  as: 

(1)  The  interest  is  in  the  stock  of  a 
facility  established  under  the  program 
prior  to  July  1.  1955,  and 

(2)  The  vendor  was  licensed  in  the 
program  (whether  or  not  for  the  (H>era- 
tion  of  the  vending  facility  in  question) 
prior  to  July  1,  1955. 

§  1369.5  Approval  of  application  for 
designation  as  State  licensing  agency. 

When  the  Cranmlssioner  determines 
that  an  application  submitted  by  a  State 
vocational  rehabilitaticm  agency  imder 
§  1369.2,  and  the  accompanying  rules 
and  regulations  indicate  a  plan  of  pro¬ 
gram  operations  which  will  stimiUate 
and  enlarge  the  economic  opportunities 
for  the  blind,  and  which  will  meet  all 
other  requirements  of  this  part,  he  shall 
approve  the  application  and  shall  desig¬ 
nate  the  applying  State  vocational  re¬ 
habilitation  agency  as  the  State  licensing 
agency. 

§  1369.6  Vendor  ownership  of  vending 
facilities. 

(a)  If  a  State  licensing  agency  deter¬ 
mines  under  S  1369.4(c)  that  the  right, 
title  to,  and  interest  in  a  vending  facil¬ 
ity  may  be  vested  in  the  blind  vendor,  the 
State  licensing  agency  shall  enter  into  a 


written  agreement  with  each  vendor 
who  is  to  have  such  ownership.  Such 
agreement  shall  ccmtain  in  fuU  the  terms 
and  conditions  governing  such  owner- 
^ip  in  accordance  with  criteria  in  the 
State  licensing  agency’s  regulaticois,  this 
part,  and  the  terms  and  (xmditions  of  the 
permit.  The  criteria  established  to  govern 
the  determinaticm  that  the  title  may  be 
so  vested  shall  contain  reascmable  pro¬ 
visions  to  enable  a  vendor  to  purchase 
vending  facility  equipment  and  to  ensure 
that  no  individual  will  be  denied  the  op¬ 
portunity  to  bec(xne  a  vendor  because  of 
his  inability  to  piu*chase  the  vending 
facility  equipi^nt  or  the  initial  stock; 

(b)  The  State  licensing  agency  shall 
establish  in  wr  initgadn 

establish  in  writing  and  maintain  pol¬ 
icies  determining  whether  the  vendor- 
owner  or  the  State  licensing  agency  shall 
be  required  to  maintain  the  vending 
facility  in  good  repair  and  in  an  attrac¬ 
tive  condition  and  replace  worn-out  or 
obsolete  equliunent;  and  if  the  former, 
such  policies  shall  provide  that  upon  such 
vendor-owner’s  failure  to  do  so,  the  State 
licensing  agency  may  make  the  necessary 
maintenance,  replacement,  or  repairs 
and  make  equitable  arrangements  for 
reimbursement; 

(c)  Where  the  vendor  owns  such 
equipment  and  is  required  to  maintain 
the  vending  facility  in  good  repair  and  in 
an  attractive  ccmditlcm  and  replace  worn- 
out  or  obsolete  equipment,  or  agrees  to 
purchase  additional  new  equlpm^t, 
service  charges  for  such  purposes  shall 
be  equitably  reduced  and  the  method  for 
determining  such  amount  shall  be  estab¬ 
lished  by  the  State  licensing  agency  in 
writing; 

(d)  Where  the  vendor  owns  such 
equipment,  the  State  licensing  agency 
shall  retain  a  first' optimi  to  repurchase 
such  equipment,  and  in  the  event  the 
vendor-owner  dies,  or  for  any  other  rea¬ 
son  ceases  to  be  a  licensee,  or  transfers 
to  another  vending  facility,  ownership 
of  such  equipment  shall  become  vested 
in  the  State  licensing  agency  for  transfer 
to  a  successor  licensee  subject  to  an 
obligation  on  its  part  to  pay  to  such 
vendor-owner  or  his  estate,  the  fair  value 
therein;  and 

(e)  The  vendor-owner,  his  personal 
representative  or  next  of  kin  shall  be  en¬ 
titled  to  an  owjortunity  for  a  full  evi¬ 
dentiary  hearing  with  respect  to  the  de¬ 
termination  of  the  amount  to  be  paid 
by  the  State  licensing  agency  for  a  ven¬ 
dor’s  ownership  in  the  equipment.  When 
the  vendor-owner  is  dissatisfied  with  any 
decision  rendered  as  a  result  of  such 
hearing,  he  may  file  a  complaint  with  the 
Secretary  under  {  1369.13  to  request  the 
convening  of  an  ad  hoc  arbitration 
panel. 

§  1369.7  Tlie  issuance  and  conditions  of 
licenses. 

(a)  The  State  licensing  agency  shall 
establish  in  writing  and  maintain  ob¬ 
jective  criteria  for  licensing  qualified  ap¬ 
plicants,  including  a  provision  for  giving 
preference  to  blind  persons  who  are  in 
need  of  employment.  Such  criteria  shall 


also  include  provisions  to  assure  that 
licenses  will  be  issued  only  to  persons 
who  are  determined  by  the  State  licens-. 
ing  agency  to  be: 

(1)  Blind; 

(2)  Citizens  of  the  United  States;  and 

(3)  Certified  by  the  State  vocational 
rehabilitation  agency  as  qualified  to  op¬ 
erate  a  vending  facility. 

(b) The  State  licensing  agency  shall 
provide  for  the  issuance  of  licenses  for 
an  indefinite  i}eriod  but  subject  to  sus¬ 
pension  or  termination  if,  after  affording 
the  vendor  an  (H>Portunity  tor  a  full  evi¬ 
dentiary  hearing,  the  State  licensing 
agency  finds  that  the  vending  facility  is 
not  being  operated  in  accordance  with  its 
rules  and  regulations,  the  terms  and  con¬ 
ditions  of  the  permit,  and  the  terms  and 
conditions  of  the  agreement  with  the 
vendor. 

(c)  The  State  licensing  agency  shall 
further  establish  in  writing  and  main¬ 
tain  policies  which  have  been  developed 
with  the  active  pextlcipation  of  the  State 
Committee  of  Blind  Vendors  and  which 
govern  the  duties,  supervision,  transfer, 
promotion,  and  financial  participation  of 
the  vendors.  The  State  licensing  agency 
shall  also  establish  procedures  to  assure 
that  such  policies  have  been  explained 
to  each  blind  vendor. 

§  1369.8  Distribution  and  use  of  income 
from  vending  machines  on  Federal 
property. 

(a)  Vending  machine  income  from 
vending  machines  mi  Federal  property 
which  has  been  disbursed  to  the  State 

.licensing  agency  by  a  property  managing 
department,  agency,  or  instrumentality 
of  the  United  States  under  S  1369.32  shall 
accrue  to  each  blind  vendor  operating 
a  vending  facility  on  such  Federal  pr<^- 
erty  in  each  State  in  an  amount  not  to 
exceed  the  average  net  income  of  the 
total  number  of  blind  vendors  within 
such  State,  as  determined  each  fiscal 
year  on  the  basis  of  each  prior  year’s 
operation,  except  that  vending  machine 
income  shall  not  accrue  to  any  blind 
vendor  in  any  amount  exceeding  the 
average  net  income  of  the  total  number 
of  blind  vendors  in  the  United  States.  No 
blind  vendor  shall  receive  less  vending 
machine  income  than  he  was  receiving 
during  the  calendar  year  prior  to  Jan¬ 
uary  1,  1974,  as  a  direct  result  of  any 
limitation  imposed  on  such  income  under 
this  paragraph.  No  limitation  shall  be 
imposed  on  income  from  vending 
machines,  combined  to  create  a  vending 
facility,  when  such  facility  is  maintained, 
serviced,  or  operated  by  a  blind  vendor. 
Vending  machine  income  disbursed  by  a 
property  managing  department,  agency 
or  instrumentality  of  the  United  States 
to  a  State  licensing  agency  in  excess  of 
the  amounts  eligible  to  accrue  to  blind 
vendors  in  accordance  with  this  para¬ 
graph  shall  be  retained  by  the  appropri¬ 
ate  State  licensing  agency. 

(b)  The  State  licensing  agency  shall 
disburse  vending  machine  income  to 
blind  vendors  within  the  State  on  at 
least  a  quarterly  basis. 

(c)  Vending  machine  income  which  is 
retained  under  paragraph  (a)  of  this 
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section  by  a  SUte  lioenslnc  agency  shall 
be  used  by  such  ageocy  for  the  estab¬ 
lishment  and  maintenance  of  retlraaent 
or  pension  plans,  for  health  huuraaoe 
contrlbutlcms,  and  for  the  provtslon  of 
paid  sick  leave  and  vacation  time  for 
blind  vendors  in  such  State,  if  It  is  so 
determined  by  a  majority  vote  of  blind 
vendors  Ucensed  by  the  State  licensing 
agency,  after  such  agency  has  provided 
to  each  such  vendor  informatlcm  on  all 
matters  relevant  to  such  purposes.  Any' 
vending  machine  Income  not  necessary 
for  such  purposes  shall  be  used  by  the 
State  licensing  agency  for  the  mainte¬ 
nance  and  replacement  of  equipment, 
the  purchase  of  new  equipment,  man¬ 
agement  services,  and  assuring  a  fair 
minimum  return  to  vendors.  Any  assess¬ 
ment  charged  to  Mind  vendors  by  a 
State  licensing  agency  Aall  be  reduced 
pro  rata  in  an  amount  equal  to  the  total 
of  such  remaining  vending  machine 
income. 

§  1369.9  Tlic  a.<ndr  of  fiind^  ky 

the  Slate  liceming  agrnry. 

(a)  Hie  State  licensing  agency  shall 
establish  in  writing  the  extent  to  which 
funds  are  to  be  set  aside  or  caused  to  be 
set  aside  frcxn  the  net  proceeds  of  the 
operation  of  the  vending  facilities  and, 
to  the  extent  applicable,  from  vending 
machine  income  under  S  1369.8(c)  in  an 
amount  determined  by  the  Commissioner 
to  be  reasonable. 

(b)  Funds  may  be  set  aside  under 
paragraph  (a)  of  this  section  only  for 
the  puriioses  of: 

(1)  Maintenance  and  replacement  of 
equipment; 

(2)  The  purchase  of  new  equipment; 

(3)  Management  services; 

(4)  Assuring  a  fair  minimum  of  return 
to  vendors;  or 

(5>  The  establishment  and  mainte¬ 
nance  of  retirement  or  pension  funds, 
health  insurance  contributions,  and  pro¬ 
vision  for  paid  sick  leave  and  vacation 
time,  if  it  is  so  determined  by  a  majority 
vote  of  blind  vendors  Ucensed  by  the 
State  licensing  agency,  after  such  agency 
provides  to  each  such  vendor  informa¬ 
tion  on  aU  matters  relevant  to  such  pro¬ 
posed  purposes. 

(c)  The  State  licensing  agency  shaU 
further  set  out  the  method  of  determin¬ 
ing  the  charge  for  each  of  the  above 
purposes  listed  in  paragraph  (b)  of  this 
section,  which  wlU  be  determined  with 
the  active  participation  of  the  State 
Committee  of  Blind  Vendors  and  which 
wiU  be  designed  to  prevent,  so  far  as  is 
practicable,  a  greater  charge  for  any 
purpose  than  is  reasonably  required  for 
that  purpose.  The  State  Ucensi^  agency 
shall  maintain  adequate  records  to  sup¬ 
port  the  reasonableness  of  the  charges 
for  each  of  the  purposes  listed  In  this 
section,  including  any  reserves  necessary 
to  assure  that  such  purposes  can  be 
achieved  on  a  consistent  basis. 

§  1369.10  Hie  ■uunteiumce  aad  rrplace- 
ment  of  vending  faeilky  eipiipaacnt. 

The  State  Ucenstng  agency  shall  main¬ 
tain  (or  cause  to  be  maintained)  all 
vending  facility  equipment  In  good  re- 
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pair  and  in  an  attractive  condition  and 
shall  replace  or  cause  to  be  replaced 
worn-out  and  obsolete  equipment  as  re¬ 
quired  to  ensure  the  conUnned  suc¬ 
cessful  operation  of  the  faculty. 

§  1369.11  Training  program  for  blind 
individnak. 

The  State  licensing  agency  shall  en¬ 
sure  that  effective  programs  of  voca¬ 
tional  and  other  training  services,  in¬ 
cluding  personal  and  vocationid  adjust¬ 
ment,  books,  tools,  and  other  training 
materials,  shall  be  provided  to  blind  in¬ 
dividuals  as  vocational  rehabilitation 
services  under  the  RehabUitation  Act  of 

1973  (Pub.  L.  93-112),  as  amended  by 
the  Rehabilitation  Act  Amendments  of 

1974  (Pub.  L.  93-516).  Such  prograiqs 
shaU  include  on-the-job  training  in  all 
aspects  of  vending  facility  <H>eratian  for 
blind  persons  with  the  capaci^  to  <^r- 
ate  a  vending  facility,  and  upward 
mobility  training  (Induding  further 
education  and  additional  training  or 
retraining  for  improved  work  oppMtu- 
nlties)  for  all  blind  licensees.  The  State 
licensing  agency  shaU  further  ensure 
that  post-employment  services  shall  be 
provided  to  blind  vendors  as  vocational 
rehabilitation  services  as  necessary  to 
assure  that  the  maximum  vocational  po¬ 
tential  of  such  vendors  is  achieved  and 
suitable  employment  is  maintained  with¬ 
in  the  State’s  vending  facility  program. 

§  1369.12  Arcntfi  to  program  ami  finan¬ 
cial  information. 

Each  blind  vendor  under  this  part 
shaU  be  provided  access  to  aU  financial 
data  of  the  State  Ucenslng  agency  rele¬ 
vant  to  the  operation  of  the  State  vend¬ 
ing  facUity  program,  including  quarterly 
and  annual  financial  reports,  provided 
that  such  disclosure  does  not  violate  ap- 
pUcable  Federal  or  State  laws  pertain¬ 
ing  to  the  disclosure  of  confldmtial  In¬ 
formation.  Insofar  as  practicable,  such 
data  shaU  be  made  avaUable  tn  braille 
or  recorded  tape.  At  the  request  of  a 
blind  vendor  State  licensing  agency 
staff  shaU  arrange  a  convenient  time  to 
assist  In  the  interpretation  of  such  finan¬ 
cial  data. 

§  1369.13  Evidcfitiary  hearing*  and  ar¬ 
bitration  of  vendor  romplainl*. 

(a)  The  State  Ucensing  agency  shaU 
specify  in  writing  and  maintain  proce¬ 
dures  whereby  such  agency  affords  an 
opportunity  for  a  fuU  evidentiary  hear¬ 
ing  to  each  blind  vendor  (which  pro¬ 
cedures  shaU  also  apiUy  to  cases  under 
S  1369.6(e) )  dissatisfied  with  any  State 
licensing  agency  action  arising  from  the 
operation  or  administration  of  the  vend¬ 
ing  facUity  program.  When  such  blind 
vendor  Is  dissatisfied  with  any  action 
taken  or  decision  rendered  as  a  result 
of  such  hearing,  he  may  file  a  complaint 
with  the  Secretary.  Such  complaint  shall 
be  accompanied  by  aU  available  sup¬ 
porting  documents,  including  a  state¬ 
ment  of  the  decision  which  was  rendered 
and  the  reasons  in  support  thereof. 

(b)  ITie  filing  of  a  complaint  under 
paragraph  (a)  of  this  section  with  either 
the  State  licensing  agency  or  the  Secre- 
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tary  shaU  indicate  consent  by  the  blind 
vendor  for  the  release  of  such  Informa¬ 
tion  as  Is  necessary  for  the  conduct  of 
a  fuU  evideiitiaiy  hearing  or  the  hearing 
of  an  ad  hoc  arbitration  pand. 

(c)  Upon  receipt  of  a  complaint  filed 
by  a  blind  vendor  which  meets  the  re¬ 
quirements  established  by  the  Secretary, 
the  Secretary  shaU  convene  an  ad  hoc 
arbitratlcm  panel  which  shaU.  in  accord¬ 
ance  with  the  provisions  of  5  UB.C.  ch.  5. 
subchapter  n.  give  notice,  conduct  a 
hearing,  and  render  its  decision  which 
shaU  be  final  and  binding  on  the  parties 
except  that  such  decision  shall  be  subject 
to  appeal  and  review  as  a  final  agency 
action  for  purposes  of  the  provisions  of 
5  UJ5.C.  ch.  7. 

(d)  The  arbitration  panel  convened  by 
the  Secretary  to  hear  the  grievances  of 
blind  vendors  shaU  be  composed  of  three 
members  appointed  as  foUows: 

(1)  One  individual  designated  by  the 
State  licensing  agency; 

(2)  One  individual  designated  by  Ute 
blind  vendor;  and 

(3)  One  Individual  not  employed  by 
the  State  Ucenslng  agency  or,  wh^  ap¬ 
propriate.  its  parent  agency,  who  shall 
be  Jointly  designated  by  the  other  mem¬ 
bers  of  the  panel  and  who  shaU  serve  as 
chairman  of  the  panel. 

(e)  If  either  the  State  licensing  agency 
or  the  blind  vendor  falls  to  designate  a 
member  of  an  arbitration  panel,  the 
Secretary  shall  designate  such  member 
on  b^alf  (ff  such  party. 

<f)  The  decisions  of  an  arbitration 
panel  convened  by  the  Secretary  under 
this  section  shaU  be  matters  of  public 
record  and  shall  be  published  in  the  Fed¬ 
eral  Rbgistkr. 

( g  >  The  Secretary  shaU  pay  all  reason¬ 
able  costs  of  arbitration  luider  this  sec- 
ti(Ni  in  accordance  with  a  schedule  of 
fees  and  expanses  which  shaU  be  pub¬ 
lished  in  the  Federal  Register. 

( h)  The  provisions  of  this  section  shall 
not  require  the  participation  of  grantors 
of  permits  for  the  operation  of  vending 
faciUties  on  property  other  than  Federal 
property. 

§  1369,1  I  Tlie  SimIo  Commillrr  of  Kliiid 
Vendor!.. 

(a)  The  State  Ucensing  agency  shall 
provide  for  the  biennial  election  of  a 
State  Committee  of  Blind  Vendors  which, 
to  the  extent  possible,  shaU  be  fuUy  rep¬ 
resentative  of  aU  blind  vendors  in  the 
State  program  (xi  the  basis  of  such  fac¬ 
tors  as  geography  and  vending  facUity 
type  with  a  goal  of  providing  for  propor¬ 
tional  representation  of  blind  vendors  on 
Federal  property  and  blind  vendors  on 
other  property.  Participation  by  any 
blind  vendor  in  any  election  shaU  not  be 
conditioned  upon  the  payment  of  dues 
or  any  other  fees. 

(b)  The  State  Committee  of  Blind 
Vendors  shaU: 

(1)  Actively  participate  with  the  State 
licensing  agency  In  majtH*  administra¬ 
tive  decisions  and  policy  and  program 
development  dedslcxis  affecting  the  over- 
aU  admlnlstratltm  of  the  date's  vending 
facility  program; 
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(2)  Receive  and  transmit  to  the  State 
licensing  agency  grievances  at  the  re¬ 
quest  of  blind  vendors  and  serve  as  ad¬ 
vocates  for  such  vendors  in  connection 
with  such  grievances; 

(3)  Actively  participate  with  the  State 
licensing  agency  in  the  development  and 
administration  of  a  State  system  for  the 
transfer  and  promotion  of  blind  Vi¬ 
dors; 

(4)  Actively  participate  with  the  State 
licensing  agency  In  the  development  of 
training  and  retraining  programs  for 
blind  vendors;  and 

(5)  Sponsor,  with  the  assistance  of  the 
State  licensing  agency,  meetings  and  in- 
structlmial  conferences  for  blind  ven¬ 
dors  within  the  State. 

§  1369.15  Use  of  nominee  agreements. 

(a)  The  State  licensing  agency  may 
enter  into  an  agreement  whereby  an¬ 
other  agency  or  organization  undertakes 
to  furnish  services  to  blind  vendors.  Such 
agreement  shall  be  In  writing  and  shall 
contain  provisions  which: 

(1)  Clearly  insure  the  retention  by 
the  State  licensing  agency  of  full  re- 
Qxmslblllty  for  the  administration  and 
operation  of  all  phases  of  the  program; 

(2)  Specify  the  type  and  extent  of  the 
services  to  be  provided  under  such  agree¬ 
ment; 

(3)  Provide  that  no  set-aside  charges 
will  be  collected  from  blind  vendors  ex¬ 
cept  as  specified  in  such  agreement; 

(4>  Specify  that  no  nominee  will  be 
allowed  to  exercise  any  fimcticm  with  re¬ 
spect  to  funds  for  the  purchase  of  new 
equipment  or  for  assuring  a  fair  mini¬ 
mum  of  return  to  vendors,  except  to  col¬ 
lect  and  hold  solely  for  disposition  in  ac¬ 
cordance  with  the  order  of  the  State  li¬ 
censing  agency  any  charges  authorized 
for  those  purposes  by  the  licensing 
agency;  and 

(5)  Specify  that  only  the  State  li¬ 
censing  agency  shall  have  control  with 
respect  to  selection,  placement,  transfer, 
financial  participation  and  termination 
of  the  vendors,  and  the  preservation, 
utilization,  and  disposition  of  program 
assets. 

(b)  If  the  State  licensing  agency  per¬ 
mits  any  agency  or  organization  other 
ttian  a  vendor  to  hold  any  right,  title 
to,  or  Interest  In  vending  facilities  or 
stMk,  the  arrangement  shall  be  one  per¬ 
mitted  by  State  law  and  shall  specify 
In  writing  Uiat  all  such  right,  title  to, 
or  Interest  is  held  by  such  agency  or  or¬ 
ganization  as  the  nominee  of  the  State 
licensing  agency  for  program  purposes 
and  subject  to  the  paramount  right  of 
the  State  licensing  agency  to  direct  and 
control  the  use,  transfer,  and  disposition 
of  such  vending  facilities  or  stock. 

§  1369.16— Permit  for  the  establishment 
of  vending  facilities. 

Prior  to  the  establishment  of  each 
vending  facility,  other  than  a  cafeteria, 
the  State  licensing  agency  shall  submit 
an  application  for  a  permit  setting  forth 
the  location,  the  amount  of  space  neces¬ 
sary  for 'the  operation  of  the  vending 
facility;  the  type  of  facility  and  equip¬ 


ment.  the  munber,  location  and  type  of 
vending  machines  and  other  terms  and 
conditions  desire  to  be  Included  In  the 
permit.  Such  application  shall  be  sub¬ 
mitted  for  the  approval  of  the  head  of 
ttie  Federal  property  managing  depart¬ 
ment,  agency,  or  instrumentality.  When 
an  application  Is  not  approved,  the  head 
of  the  Federal  property  managing  de¬ 
partment,  agency,  or  Instnunentallty 
shall  advise  the  State  licensing  agency 
in  writing  and  shall  indicate  the  reasons 
for  the  disapproval. 

§  1369.17  Suspension  of  designation  as 
State  licensing  agency. 

(a)  If  the  CcHnmissloner  has  reason 
to  believe  that.  In  the  admlnistratltxi 
of  the  program,  there  Is  a  failure  on  the 
part  of  any  State  licensing  agency  to 
comply  substantially  with  the  Act  and 
this  part,  he  shall  so  Inform  such  agency 
In  writing,  setting  forth,  In  detail,  the 
areas  in  which  there  Is  such  failure  and 
giving  It  a  reasonable  opportunity  to 
comply. 

(b)  If.  after  the  lapse  of  a  reasonable 
time,  the  Commissioner  is  of  the  opinlcm 
that  such  failure  to  comply  still  continues 
and  that  the  State  licensing  agency  is 
not  taking  the  necessary  steps  to  comply, 
he  shall  offer  to  such  agency,  by  reason¬ 
able  notice  in  writing  thereto  and  to  the 
chief  executive  of  the  State,  an  opportu¬ 
nity  for  a  hearing  before  the  Secretary 
(or  person  designated  by  the  Secretary) 
to  determine  whether  Uiere  Is  a  failure 
on  the  part  of  such  agency  to  comply 
substantially  with  the  provisions  of  the 
Act  and  of  this  part. 

(c)  If  it  is  thereupon  determined  that 
there  is  a  failure  on  the  part  of  such 
agency  to  comply  substantially  with  the 
Act  and  this  part,  appropriate  written 
n  ;>tice  shall  be  given  to  such  agency  and 
to  the  chief  executive  of  the  State  sus¬ 
pending  such  agency’s  designation  as  li¬ 
censing  agency  effective  90  days  from 
the  date  of  such  notice.  A  copy  of  such 
written  notice  shall  be  given  to  each  de¬ 
partment,  agency,  or  instrumentality  of 
the  Unlt^  States  responsible  for  the 
maintenance,  (H>eration,  and  protection 
of  Federal  pr<H»rty  on  which  vending 
machines  subject  to  the  requirements  of 
§  1369.32  are  located  in  the  State.  Upon 
the  suspension  of  such  designation, 
vending  machine  income  from  vending 
machines  on  Federal  property  due  for 
accrual  to  the  State  licensing  agency 
under  §  1369.32  shall  be  retained  in 
escrow  by  such  department,  agency,  or 
instrumentality  of  the  United  States  re¬ 
sponsible  for  the  maintenance,  operation 
and  protection  of  the  Federal  prc^ierty 
on  which  such  vending  machines  are  lo¬ 
cated,  pending  redesignation  of  the  State 
licensing  agency  or  rescission  of  the  sus¬ 
pension  under  paragraph  (e)  of  this 
section. 

(d)  If,  before  the  expiration  of  such 
90  days,  the  Secretary  (or  person  desig¬ 
nated  by  him)  determines  that  the  State 
licensing  agency  is  taking  the  necessary 
steps  to  comply,  he  may  postpone 
the  effective  date  of  such  suspension  for 
such  time  as  he  deems  necessary  in  the 
best  interest  of  the  program. 


(e)  If,  prior  to  the  effective  date  of 
such  suspension,  the  Secretary  (or  per¬ 
son  designated  by  him)  finds  that  there 
is  no  longer  a  failure  on  the  part  of  the 
State  licensing  agency  to  comply  sub¬ 
stantially  with  the  provisions  of  the  Act 
and  this  part,  he  shall  so  notify  the 
agency,  the  chief  executive  of  the  State, 
and  each  Federal  department,  agency,  or 
instrumentality  required  to  place  funds 
to  escrow  imder  paragraph  (c)  of  this 
section,  in  which  event  the  suspension  of 
the  designation  shall  not  become  effec¬ 
tive  and  the  requirement  to  place  fimds 
in  escrow  shall  be  terminated. 

Subpart  C — Federal  Property 
Management 

§  1369.30  The  location  and  operation 
of  vending  facilities  for  blind  ven¬ 
dors  on  Federal  property. 

(a)  Each  department,  agency,  or  In¬ 
stnunentallty  of  the  United  States  In 
control  of  the  maintenance,  operation, 
and  protection  of  Federal  property  shall 
take  all  steps  necessary  to  assure  that, 
wherever  feasible,  in  light  of  appropriate 
space  and  potential  patronage,  one  or 
more  vending  facilities  for  operation  by 
blind  licensees  shall  be  located  on  all 
Federal  property  Provided  that  the  loca¬ 
tion  or  operation  of  such  facility  or 
facilities  would  not  adversely  affect  the 
Interests  of  the  United  States.  Blind 
persons  licensed  by  State  licensing 
agencies  shall  be  given  priority  in  the 
operation  of  vending  facilities  on  any 
Federal  property. 

(b)  Any  limitation  on  the  location  or 
operation  of  a  vending  facility  for  blind 
vendors  by  a  department,  agency  or  in¬ 
strumentality  of  the  United  States  based 
on  a  finding  that  such  location  or  op¬ 
eration  or  t3^  of  .l(x;ation  or  operation 
would  adversely  affect  the  Interests  of 
the  United  States  shall  be  fully  justified 
in  writing  to  the  Secretary  who  shall  de¬ 
termine  whether  such  limitation  is  war¬ 
ranted.  A  determination  made  by  the 
Secretary  concerning  such  limitation 
shall  be  binding  on  any  department, 
agency,  or  instrumentality  of  the 
United  States  affected  by  such  determi¬ 
nation.  The  Secretary  shall  publish  such 
determination  in  the  Federal  Register 
along  with  supporting  documents  directly 
relating  to  the  determination. 

(c)  Priority  in  the  operatiMi  of  vend¬ 
ing  facilities  in  areas  administered  by  the 
National  Park  Service  or  the  National 
Aeronautics  and  Space  Administration 
shall  be  given  to  blind  vendors.  Priority 
in  the  awarding  of  contracts  for  the  op¬ 
eration  of  concessions  in  such  areas  when 
such  concessions  provide  accommoda¬ 
tions,  facilities,  and  services  of  a  scope  or 
of  a  character  not  generally  available 
in  vending  facilities  operated  by  blind 
vendors  shall  be  given  in  accordance  with 
the  provisions  of  the  Concession  Policy 
Act  (Pub.  L.  98-249,  16  U.S.C.  1)  or  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (Pub.  L.  85-568,  42 
U.S.C.  2473).  The  provisions  of  this  part 
shall  not  apply  when  all  accommoda¬ 
tions,  facilities,  or  services  in  such  areas 
are  operated  by  a  single  responsible  con¬ 
cessioner. 
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§  1369.31  Acquisition  and  occupation  of 
Federal  propertx* 

(a)  Effective  January  2.  1975,  no  de¬ 
partment,  agency,  or  InstrumentaUty  of 
the  United  States  shall  tmdertake  to  ac¬ 
quire  by  ownership,  rent,  or  lease,  or  to 
otherwise  occupy,  in  whole  or  in  part, 
any  btiilding  unless  it  is  determined  that 
such  building  Includes  a  satisfactory  site 
or  sites  for  the  location^ and  operation 
of  a  vending  facility  by  a  blind  vendor. 
In  those  cases  where  a  purchase  contract, 
an  agreement  to  lease,  or  other  similar 
commitment  was  entered  into  prior  to 
January  2.  1975,  the  provisions  of  this 
paragraph'  shall  not  apply. 

(b)  Effective  January  2.  1975,  no  de¬ 
partment,  agency,  or  instrumentality  of 
the  United  States  shall  undertake  to 
occupy,  in  whole  or  in  part,  any  build¬ 
ing  which  is  to  be  constructed,  substan¬ 
tially  altered,  or  renovated,  or  in  the  case 
of  a  building  which  is  occupied  on  Jan¬ 
uary  2,  1975  by  a  department,  agency,  or 
Instrumentality  of  the  United  States,  no 
such  department,  agency,  or  Instnunen- 
tality  shall  undertake  to  substantially 
alter  or  renovate  such  building,  unless  it 
Is  determined  that  the  design  for  such 
construction,  substantial  alteration,  or 
renovation  includes  a  satisfactory  site  or 
sites  for  the  location  and  operation  of>a 
vending  facility  by  a  blind  vendor.  In 
those  cases  where  a  design  contract  or 
other  similar  commitment  was  entered 
into  prior  to  January  2.  1975,  the  provi- 
si(»is  of  this  paragraph  shall  not  apply. 
For  purposes  of  this  paragraph,  “sub¬ 
stantial  alteration  or  renovaticm  of  a 
building”  means  a  permanent  material 
change  in  the  floor  area  of  such  building 
which  would  render  such  building  appro¬ 
priate  for  the  location  and  operation  of 
a  v^ding  facility  by  a  blind  vendor. 

(c)  The  determination  that  a  building 
contains  a  satisfactory  site  or  sites  under 
paragraph  (a)  or  (b)  of  this  section  ehall 
be  made  after  consultation  between  the 
State  licensing  agency  and  the  head  of 
the  department,  agency,  or  instrumental¬ 
ity  of  the  United  States  which  is  plan¬ 
ning  to  acquire  or  otherwise  occupy  such 
building.  In  order  to  make  such  deter¬ 
mination,  effective  on  the  publication 
date  of  this  part  each  such  department, 
agency,  or  instrumentality  shall  provide 
to  the  appropriate  State  licensing  agency 
written  notice  of  its  intention  to  acquire 
or  otherwise  occupy  such  building.  Such 
written  notice  shall  be  by  certified  or 
registered  mail  with  return  receipt  and 
shall  be  provided  as  early  as  practicstole 
but  no  later  than  60  days  prior  to  such 
Intended  acticm.  The  written  notice  shall 
indicate  that  a  satisfactory  site  mr  sites 
for  the  location  and  operation  of  a  vend¬ 
ing  facility  by  blind  persons  is  Included 
in  the  plans  for  the  building  to  be  ac¬ 
quired  or  otherwise  occupied  and  shall 
further  assure  that  the  State  licensing 
agency  shall  be  afforded  the  opportunity 
to  determine  whether  such  buUdlng  in¬ 
cludes  a  satisfactory  site  or  sites  for  a 
vending  facility.  The  written  notice  shall 
further  assure  that  the  State  licensing 
agency,  subject  to  the  approval  of  the 
head  of  the  Federal  propl^y  managing 
department,  agency,  or  Instrumentality, 


shall  be  offered  the  oppmtunlty  to  select 
the  location  and  type  of  vending  faculty 
to  be  operated  by  a  blind  vendor  luior  to 
the  completkm  of  the  final  space  layout 
of  the  buUdlng.  The  receipt  of  such  writ¬ 
ten  notice  shaU  be  acknowledged  in  writ¬ 
ing  promptly  by  the  State  licensing 
agency  but  no  later  than  within  30  days 
and  the  State  Ucenslng  agency  shaU  in¬ 
dicate  at  that  time  whether  it  is  inter¬ 
ested  in  establishing  a  vending  facility. 
A  copy  of  the  written  notice  to  the  State 
licensing  agency  and  the  State  licens¬ 
ing  agency's  acknowledgement  shaU  be 
provided  to  the  Secretary. 

(d)  When,  after  a  written  notice  has 
been  provid^  under  paragraph  (c)  of 
this  secti<xi.  the  State  licensing  agoicy 
determines  that  the  number  (ff  persons 
using  toe  Federal  property  is  or  wUl  be 
insufficient  to  suivort  a  vending  facility, 
and  toe  Secretary  concurs  with  such 
determination,  toe  provisions  of  para¬ 
graphs  (a)  and  (b)  of  this  section  shaU 
not  apply.  The  provisions  of  paragriqtos 

(a)  and  (b)  of  this  sectlcm  shaU  also  not 
apply  when  fewer  than  100  Federal  Gov¬ 
ernment  Mnployees  are  or  wUl  be  located 
during  normal  working  hours  in  the 
buUdlng  to  be  acquired  or  otherwise  oc¬ 
cupied  or  when  such  buUding  contains 
less  than  15,000  square  feet  (rf  Interior 
space  to  be  utilized  for  Federal  Govern¬ 
ment  purposes  in  toe  case  of  buUdings  in 
which  services  are  to  be  provided  to  the 
public. 

(e)  The  operation  of  a  vending  facUity 
established  under  pre-existing  arrange¬ 
ments  shaU  not  be  affected  by  toe  provi¬ 
sions  of  this  section.  The  provisions  of 
this  section  shaU  further  not  preclude 
future  arrangements  under  which  vend¬ 
ing  faculties  to  be  operated  by  blind 
vendors  may  be  established  in  buUdings 
of  a  size  cm:  with  an  employee  popula¬ 
tion  less  than  that  specified  In  paragrajto 
(d)  of  this  section:  Provided.  That  both 
toe  State  Ucenslng  agency  and  the  Fed¬ 
eral  property  managing  department, 
agency  or  instrumentality  concur  in  such 
establlshmmt. 

(f)  Each  depcu'tment,  agency,  and  in¬ 
strumentality  of  the  United  States,  when 
leasing  property  in  privately  owned 
buildings,  shaU  make  every  effort  to  lease 
pnnierty  capable  of  accommodating  a 
vending  faculty.  When,  however,  such 
department,  agency,  or  InstrumentaUty 
is  leasing  peut  of  a  privately  owned  buUd¬ 
ing  in  which  prior  to  toe  execution  of  the 
lease,  toe  lessor  or  any  of  his  tenants  had 
in  operation  or  had  entered  into  a  con¬ 
tract  for  toe  (^ration  of  a  restaurant  or 
other  food  facUity  in  a  part  of  the  buUd¬ 
ing  not  included  in  such  lease  and  the 
operation  of  a  vending  faculty  by  a  blind 
vendor  would  be  in  proximate  and  sub¬ 
stantial  direct  competition  with  such 
restaurant  or  other  food  faculty,  the  pro¬ 
visions  of  paragraphs  (a),  (b),  and  (c) 
of  this  section  shaU  not  aimly. 

§  1369.32  Collection  and  distribution  of 
vending  machine  ineomc  from  vend¬ 
ing  marines  on  Federal  property. 

(a)  Tlie  on-site  official  resptmslble  for 
the  Federal  property  ot  ea^  property 
managing  department,  agency,  or  Instru¬ 


mentaUty  of  toe  United  States,  in  ac¬ 
cordance  with  established  procedures  of 
such  department,  agency,  or  Instru¬ 
mentaUty,  ShaU  be  respmisible  for  toe 
coUection  of.  and  accounting  for,  vending 
machine  income  from  vending  machines 
on  Federal  propwly  under  his  control 
Shull  otherwise  ensure  cmnpllance 
with  toe  provisions  of  this  section. 

(b)  Effective  January  2,  1975,  100  per 
centum  of  aU  vending  machine  income 
from  vending  machines  on  Federal  prop¬ 
erty  which  are  in  direct  competition  with 
a  vending  facUity  operated  by  a  bUnd 
vendor  shaU  accure  to  the  State  Ucens- 
ing  agency  which  shaU  disburse  such  in¬ 
come  to  such  blind  vendor  (aerating 
such  vending  faculty  on  such  property 
provided  that  the  total  amount  of  such 
income  accruing  to  such  blind  vendor 
does  not  exceed  toe  maximum  amount 
determined  under  1  1369.8(a).  In  the 
event  that  there  is  Income  from  such 
vending  miaChlnes  in  excess  of  the  maxi¬ 
mum  amount  which  may  be  disbursed 
to  toe  blind  vendor  under  §  1369.8(a). 
such  additional  Income  shaU  accrue  to 
toe  State  Ucenslng  agency  for  pvuposes 
determined  in  accordance  with  1  1369.8 

(c). 

(c)  Effective  January  2,  1975,  50  per 
centum  of  aU  vending  machine  Income 
from  vending  machines  on  Federal  prop¬ 
erty  which  are  not  In  direct  competition 
with  a  vending  faculty  operated  by  a 
blind  vendor  shaU  accrue  to  toe  State 
licensing  agency  which  shaU  disburse 
such  income  to  toe  blind  vendor  oper¬ 
ating  such  vending  facUity  on  such  prop¬ 
erty.  In  toe  event  that  there  is  no  blind 
vendor,  such  Income  shaU  accrue  to  the 
State  licensing  agency,  except  as  indi¬ 
cated  imder  pcu-agraito  (d)  of  this  sec¬ 
tion.  The  total  amoimt  of  such  Income 
disbursed  to  such  bUnd  vendor  shaU  not 
exceed  the  maxlmiun  amount  determined 
under  i  1369.8(a) .  In  the  event  that  there 
is  income  frmn  such  vending  machines 
In  excess  of  toe  maximum  amount  which 
may  accrue  to  toe  blind  vendor  under 
§  1369.8(a) .  such  additional  Income  shaU 
accrue  to  the  State  Ucenslng  agency  for 
purposes  determined  in  accordance  with 
§  1369.8(c). 

(d)  Effective  January  2,  1975,  30  per 
centum  of  aU  vending  machine  Income 
from  vending  machines,  which  are  not 
In  direct  competition  with  a  vending  fa¬ 
cUity  operated  by  a  blind  vendor  and 
which  are  on  Federal  property  at  which 
at  least  50  per  centum  of  toe  total  how^ 
worked  on  toe  premises  occiu*s  during 
a  period  other  than  normal  working 
hours,  ShaU  accrue  to  toe  State  Ucens¬ 
lng  agency  which  shaU  disburse  such 
Income  to  toe  blind  vendor  operating 
a  vending  faculty  on  such  pn^rty.  In 
toe  event  that  there  is  no  blind  vendor 
on  such  property,  such  income  shall  ac¬ 
crue  to  the  State  Ucenslng  agency.  The 
total  amount  of  such  income  disbursed 
to  such  blind  vendor  shaU  not  exceed 
toe  maximum  amoimt  determined  tmder 
i  1369.8(a) .  In  the  event  that  there  is 
income  frmn  such  vending  machines  in 
excess  of  the  maximum  amount  which 
may  be  disbursed  to  toe  blind  vendor 
under  1  1369.8(a),  such  additional  in¬ 
come  shaU  accrue  to  toe  State  Ucenslng 
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agency  for  purposes  determined  In  ac¬ 
cordance  with  §  1369.8(e) . 

(e)  ‘Hie  determination  that  a  vending 
machine  on  Federal  property  Is  In  direct 
competition  with  a  vending  facility  (gr¬ 
ated  by  a  blind  vendor  shall  be  the  re¬ 
sponsibility  of  the  on-slte  official  re¬ 
sponsible  for  the  Federal  property  of 
each  property  managing  department, 
agency  or  Instrumentality  of  the  United 
States,  subject  to  the  concurrence  of 
the  State  licensing  agency. 

(f)  In  the  case  of  vending  machine 
Income  which,  prior  to  the  effective  date 
of  this  part,  has  been  disbursed  to  a 
blind  vendor  by  a  property  managing 
department,  agency,  or  Instrumentality 
frcsn  proceeds  which  accrued  from  oper¬ 
ations  subsequent  to  January  2,  1975, 
pursuant  to  agreements  in  effect  prior 
to  such  time,  such  Income  may  be  de¬ 
ducted.  at  the  discretion  of  such  prop¬ 
erty  mapaging  department,  agency  or 
Instrumentality,  from  vending  machine 
Income  due  to  the  State  licensing  agency 
imder  paragraphs  (b) ,  (c) ,  or  (d)  of  this 
section. 

(g)  The  collection  of  vending  machine 
Income  and  Its  disbursement  to  the  ap¬ 
propriate  State  licensing  agency  shall  be 
conducted  on  at  least  a  quarterly  basis. 

(h)  All  arrangements  pertaining  to 
the  operation  of  vending  machines  on 
Federal  property  not  covered  by  con¬ 
tract  with,  or  by  permits  issued  to,  State 
licensing  agencies,  shall  be  renegotiated 
upon  the  expiration  of  Uie  existing  con¬ 
tract  or  other  arrangement  for  consist¬ 
ency  with  the  provlslcms  of  this  section. 

(1)  The  provisions  of  this  section 
shall  not  apply  to  Income  from  vending 
machines  within  operated  retail  sales 
outlets  under  the  control  of  post  ex¬ 
change  or  ships’  stores  syst^ns  author¬ 
ized  under  Title  10  of  the  United  States 
Code;  to  Income  from  vending  machines 
operated  by  the  Veterans  Canteen  Serv¬ 
ice;  or  to  Income  from  vending  machines 
not  In  direct  c(Hnpetltlon  with  a  blind 
vending  facility  at  Individual  locations. 
Installations,  or  facilities  on  Federal 
property  the  total  of  which  at  such  Indi¬ 
vidual  locations,  InstaUatlons,  or  facili¬ 
ties  does  not  exceed  $3,000  annually. 

(j)  TTie  provisions  of  this  section  shall 
not  operate  to  preclude  pre-existing  or 
future  arrangements,  or  regulations  of 
departments,  agencies  or  Instrumentali¬ 
ties  of  the  United  States,  under  which 
blind  vendors  or  State  licensing  agencies 
may: 

(1)  Receive  a  greater  percentage  or 
amount  of  vending  machine  Income  them 
that  specified  In  paragraphs  (b) ,  (c) ,  and 
(d)  of  this  sectl<m,  or 

(2)  Receive  voiding  machine  income 
.'rom  Individual  locations.  Installations, 
or  facilities  on  Federal  property  the  total 
of  which  at  such  individual  locations.  In¬ 
stallations,  or  facilities  does  not  exceed 
$3,000  annually. 

§  1369.33  Operation  of  cafeterias  by 
blind  vendors. 

(a)  Priority  In  the  operation  of  cafe¬ 
terias  by  blind  vendors  on  Federal  prop¬ 
erty  shall  be  afforded  when  the  Secretary 
determines,  on  an  Individual  basis,  and 
after  consultation  with  the  appropriate 


property  managing  department,  agency. 
or  Instrumentality,  that  such  operation 
can  be  provided  a$  a  reasonable  cost, 
with  food  of  a  high  quality  comparable 
to  that  currently  provided  employees, 
whether  by  contract  or  otherwise.  Such 
operation  shall  be  expected  to  provide 
maximum  employment  opportunities  to 
blind  vendors  to  the  greatest  extent  pos¬ 
sible. 

(b)  In  order  to  establish  the  ability  of 
blind  vendors  to  operate  a  cafeteria  In 
such  a  manner  as  to  provide  food  service 
at  comparable  cost  and  of  comparable 
high  quality  as  that  available  from  other 
providers  of  cafeteria  services,  the  appro¬ 
priate  State  licensing  agency  shall  be 
Invited  to  respond  to  solicitations  for 
offers  when  a  cafeteria  contract  Is  con¬ 
templated  by  the  appropriate  property 
managing  department,  agency,  or  In¬ 
strumentality,  Such  solicitations  for 
offers  shall  establish  criteria  under  which 
all  respimses  will  be  Judged.  Such  criteria 
may  include  sanitation  practices,  per¬ 
sonnel,  staffing,  menu  pricing  and  por¬ 
tion  sizes,  menu  variety,  budget  and  ac¬ 
counting  practices.  If  the  proposal  re¬ 
ceived  from  the  State  licensing  agency 
is  Judged  to  be  within  a  competitive 
range  and  has  been  ranked  among  those 
proposals  which  have  a  reasonable 
chance  of  being  selected  for  final  award, 
the  property  managing  department, 
agency,  or  Instnunentallty  shaJl  consult 
with  the  Secretary  as  required  imder 
paragraph  (a)  of^  this  section.  If  the 
State  licensing  agency  is  dissatlsfled  with 
an  action  taken  relative  to  its  proposal. 
It  may  file  a  complaint  with  the  Secre¬ 
tary  under  the  provisi<ms  of  S  1369.37. 

(c)  All  contracts  or  other  existing  ar¬ 
rangements  pertaining  to  the  operation 
of  cafeterias  <m  Federal  property  not 
covered  by  cixitract  with,  or  by  permits 
Issued  to.  State  Uemsing  agencies  shall 
be  renegotiated  subsequent  to  the  effec¬ 
tive  date  of  this  part  or  before  the 
expiration  of  such  contracts  or  other 
arrangements  pursuant  to  the  provisions 
of  this  section. 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (a)  and  (b)  of  this  section. 
Federal  property  managing  departments, 
agencies,  and  Instrumentalities  may  af¬ 
ford  priority  In  the  operation  of  cafe¬ 
terias  by  blind  vendors  on  Federal  prop¬ 
erty  through  direct  negotiations  with 
State  licensing  agencies  whenever  such 
department,  agency,  or  Instrumentality 
determines,  on  an  Individual  basis,  that 
such  operation  can  be  provided  at  a  rea¬ 
sonable  cost,  with  food  of  a  high  quality 
comparable  to  that  currently  provided 
employees:  Provided,  however.  That  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  shall  api^y  In  the  event  that 
the  negotiations  authorized  by  this 
paragraph  do  not  result  In  a  contract. 

§  1369.34  Application  for  permits. 

Applications  for  permits  for  the  oper¬ 
ation  of  vending  facilities  other  than 
cafeterias  shall  be  made  In  writing  on  the 
appropriate  form,  and  submitted  for  the 
review  and  approval  of  the  head  of  the 
Federal  property  managing  depart¬ 
ment,  agency,  or  Instrumentality. 


S  1369.35  Terms  of  permit. 

Every  permit  shall  describe  the  loca¬ 
tion  of  the  vending  facility  Including  any 
vending  machines  located  on  other  than 
the  facility  premises  and  shall  be  sub¬ 
ject  to  the  following  provisions; 

(a)  The  permit  shall  be  Issued  In  the 
name  of  the  applicant  State  licensing 
agency  which  shall: 

(1)  Prescribe  such  procedures  as  are 
necessary  to  assure  that  in  the  selection 
of  vendors  and  employees  for  vending 
facilities  there  shall  be  no  discrimination 
because  of  sex,  race,  age,  creed,  color, 
national  origin,  physical  or  mental  disa¬ 
bility.  or  political  affiliation;  and 

(2)  Take  the  necessary  action  to  as¬ 
sure  that  vendors  do  not  discriminate 
against  any  person  or  persons  In  furnish¬ 
ing,  or  by  refusing  to  furnish,  to  such 
person  or  persons  the  use  of  any  vending 
facility,  including  any  and  all  services, 
privileges,  accommodations,  and  activi¬ 
ties  provided  thereby,  and  comply  with 
•ntle  VI  of  the  Civil  Rights  Act  of  1964 
and  regulations  issued  pursuant  thereto, 

(b)  The  permit  shall  be  issued  for  an 
Indefinite  period  of  time  subject  to  sus¬ 
pension  or  termination  on  toe  basis  of 
compliance  with  agreed  upon  terms. 

(c)  The  permit  shall  provide  that: 

(1)  No  charge  shall  be  made  to  toe 
State  licensing  agency  for  normal  clean¬ 
ing,  maintenance,  and  repair  of  the 
building  structure  in  and  adjacent  to  toe 
vending  facility  areas; 

(2)  Cleaning  necessary  for  sanitation, 
and  the  maintenance  of  vending  facili¬ 
ties  and  vending  machines  in  an  orderly 
condition  at  all  times,  and  toe  Installa¬ 
tion,  maintenance,  repair,  replacement, 
servicing,  and  removal  of  vending  facility 
equpment  shall  be  without  cost  to  the  de¬ 
partment,  agency,  or  Instrumentality  re¬ 
sponsible  for  the  maintenance  of  toe 
Federal  property;  and 

(3)  Articles  sold  at  vending  facilities 
operated  by  blind  licensees  may  consist 
of  newspapers,  periodicals,  publications, 
confections,  tobacco  products,  foods, 
beverages,  chances  for  any  lottery  au- 
toorlzed  by  State  law  and  conducted  by 
en  agency  of  a  State  within  such  State, 
and  other  articles  or  services  as  are 
determined  by  toe  State  licensing 
agency.  In  consultation  with  toe  on-slte 
official  responsible  for  toe  Federal  prop¬ 
erty  of  toe  property  managing  depart¬ 
ment,  agency  or  Instnunentallty,  to  be 
suitable  for  a  particular  location.  Such 
articles  and  services  may  be  dispensed 
automatically  or  manually  and  may  be 
prepared  on  or  off  toe  premises  In  ac¬ 
cordance  with  all  applicable  health  laws. 

(d)  The  permit  shall  further  provide 
that  vending  facilities  shall  be  operated 
In  cmnpllance  with  applicable  health, 
sanitation,  and  building  codes  or  ordi¬ 
nances. 

(e)  The  permit  shall  further  provide 
that  Installation,  modification,  reloca¬ 
tion,  removal,  and  renovation  of  vending 
facilities  shall  be  subject  to  toe  prior  ap¬ 
proval  and  supervlsiim  of  toe  on-slte 
official  responsible  for  toe  Federal  proi>- 
erty  of  toe  property  managing  depart¬ 
ment,  agency,  or  Instrumentality,  and 
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the  State  licensing  agency;  that  costs  of 
relocations  Initiated  by  the  State  licens¬ 
ing  ag^cy  shall  be  paid  by  the  State 
licensing  agency:  and  that  costs  of  re¬ 
locations  initiated  by  the  department, 
agency,  or  instrumentality  shall  be  borne 
by  such  department,  agency,  or  instru¬ 
mentality. 

(f)  The  (^ration  of  a  cafeteria  by  a 
blind  vendor  shall  be  covered  by  a  con¬ 
tractual  agreement  and  not  by  a  permit. 

§  1 369.36  Enforrement  procedure*. 

(a>  The  State  licensing  agency  shall 
attempt  to  resolve  day-to-day  problems 
pertaining  to  the  operation  of  the  vend¬ 
ing  facility  in  an  informal  manner  with 
the  participation  of  the  blind  vendor  and 
the  on-site  oCBclal  responsible  for  the 
property  of  the  property  managing  de¬ 
partment.  agency,  or  instrumentality  as 
necessary. 

(b)  Unresolved  disagreements  con¬ 
cerning  the  terms  of  the  permit,  the  Act, 
or  the  regulations  in  this  part  and  any 
other  imresolved  matten  shall  be  re¬ 
ported  in  writing  to  the  State  licensing 
agency  supervisory  personnel  by  the  Re¬ 
gional  or  other  apprc^rlate  official  of  the 
Federal  prc^ierty  managing  department, 
agency,  or  instrumentality  in  an  attempt 
to  resolve  the  issue. 

§  1369.37  Arbitration  of  State  lierntting 
agency  complaint*. 

(a)  Whenever  any  State  licensing 
agency  determines  thi^  any  depeutment. 
agency,  or  instrummtallty  of  the  United 
States  which  has  control  of  the  main- 
toiance,  operation,  and  protection  of 
Federal  property  is  falling  to  comply 
with  the  provisions  of  the  Act  or  of  this 
part  and  all  informal  attempts  to  resolve 
the  Issues  have  been  unsuccessful,  such 
licensing  agency  may  file  a  complaint 
with  the  Secretary. 


RULES  AND  REGULATIONS 

(b)  Upon  receipt  ot  a  comidaint  filed 
under  paragraph  (a)  of  this  section,  the 
Secretary  shall  convene  an  ad  hoc  arbi¬ 
tration  panel  which  shall,  in  accordance 
with  the  provisions  of  5  U.S.C.  ch.  5, 
subchapter  n,  give  notice,  conduct  a 
hearing  and  render  its  decision  which 
shall  be  final  and  binding  on  the  parties 
except  that  such  decision  shall  be  sub¬ 
ject  to  appeal  and  review  as  a  final  agen¬ 
cy  action  for  purposes  of  the  provisions 
of  5  U.S.C.  ch.  7.  The  arbitration  panel 
convened  by  the  Secretary  to  hear  com¬ 
plaints  filed  by  a  State  Ucensing  agency 
shall  be  composed  of  three  members  ap¬ 
pointed  as  follows ; 

(1)  One  individual  designated  by  the 
State  licensing  agency: 

(2)  One  individual  designated  by  the 
head  of  the  Federal  department,  agency, 
or  instrumentality  controlling  the  Fed¬ 
eral  property  over  which  the  dispute 
arose;  and 

(3)  One  individual,  not  employed  by 
the  Federal  department,  ag^cy,  or  in¬ 
strumentality  controlling  the  P^ederal 
property  over  which  the  dispute  arose, 
who  shall  be  Jointly  designated  by  the 
other  members  of  the  panel  and  who 
shall  serve  as  chairman  of  the  panel. 

(c)  If  either  the  State  licensing  agency 
or  the  head  of  the  Federal  department, 
agency,  or  instnunentality  fails  to  desig¬ 
nate  a  member  of  an  arbitration  panel, 
the  Secretary  shall  designate  such  mem¬ 
ber  on  behalf  of  such  party. 

(d)  If  the  panel  finds  that  the  acts  or 
practices  of  any  department,  agency,  or 
Instrumentality  are  in  violation  of  the 
Act  or  of  this  part,  the  head  of  any 
such  department,  agency,  or  instrumen¬ 
tality  (subject  to  any  appMl  imder  para¬ 
graph  (b)  of  this  section)  shall  cause 
such  acts  or  practices  to  be  terminated 
promptly  and  shall  take  such  other  ac¬ 
tion  as  may  be  necessary  to  carry  out 
the  decision  of  the  panel. 
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(e)  The  decisions  of  an  arbitration 
panel  convened  by  the  Secretary  under 
this  sectlcm  shall  be  matters  of  public 
record  and  shall  be  published  in  the 
Federal  Register. 

(f)  The  Secretary  shall  pay  all  reason¬ 
able  costs  of  arbitration  imder  this  sec¬ 
tion  in  accordance  with  a  schedule  of 
fees  and  expenses  which  shall  be  pub¬ 
lished  in  the  Federal  Register. 

§  1 369.38  Report*. 

At  the  end  of  each  fiscal  year,  each 
property  managing  department,  agency, 
or  instrumentality  of  the  United  States 
shall  report  to  the  Secretary  the  total 
number  of  applications  for  vending  fa¬ 
cility  locations  received  from  State  li¬ 
censing  agencies,  the  number  accepted, 
the  number  denied,  the  number  still 
pending,  the  total  amount  of  vending 
machine  income  collected  and  the 
amount  of  such  vending  machine  Income 
disbursed  to  the  State  licensing  agency 
in  each  State. 

Note: — It  U  hereby  certified  that  thlB  pro¬ 
posal  has  been  screened  pursuant  to  Execu¬ 
tive  Order  No.  11821,  and  does  not  require  an 
Inflation  Impact  Evaluation. 

Effective  date.  These  regulations  shall 
be  effective  on  March  23,  1977. 

Dated:  March  2.  1977. 

Joseph  A.  Mottola, 

Acting  Commissioner,  Rehabili¬ 
tation  Services  Administratwn. 

Approved  March  4,  1977. 

Julia  V.  Taft, 

Acting  Assistance  Secretary  for 
Human  Development. 

Approved:  March  16, 1977. 

Joseph  A.  Calitano,  Jr.. 

Secretary. 
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